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We find in the Ohio Law Bulletin a report 
of areferee in bankruptcy in the matter of 
Benjamin L. Rouse, in which it is held that 
the liability of a stockholder in an insolvent 
corporation is a personal debt against the es- 
tate of a bankrupt stockholder whenever suit 
would lie to enforce liability as a stock- 
holder. 





Attention has been called in England to 
what has been styled a ‘‘judicial eccentricity,”’ 
viz.: the sentencing of a prisoner who was a 
Frenchman in his own language. The sen- 
tence should undoubtedly have been pro- 
nounced in English, but as the prisoner 
was a Frenchman he was given the benefit of 
a seritence in a language which he could 
understand, an probably no great harm was 
done. 





The decision of the New York Court of Ap- 
peals, in the matter of the appraisal for taxa- 
tion, under the act in relation to taxable trans- 
fers of property, of the estate of Jay Gould, 
which was handed down on the 4th of October, 
definitely settles the question whether the 
payment of a debt by bequest, succeeding 
death, exempts the property so given as com- 
pensation from taxation under the Taxable 
Transfer Act. The opinion, written by Parker, 
C. J., is to the effect that the imposition of a 
tax upon transfers by will is not limited to 
property gratuitously given, but extends to 
all property so transferred ; that the fact that 
a certain amount named in a will was honestly 
left by the testator as compensation for serv- 
ices rendered him, and that such amount was 
accepted by the party to whom it was left as 
a satisfaction for such services, does not re- 
lieve it from the burden of the tax. 





The decision of the Supreme Court of 
Oregon, in Liebe v. Battman, 54 Pac. Rep. 
179, may be technically correct, and undoubt- 
edly is supported by respectable authority. 
Many cases may be found in the books, 
however, which would warrant a contrary 
decision. Owing to the closeness of the 
question, and the peculiar character of the 








facts, the court might have decided either 
way without violating established principles. 
It appeared that one about to commit 
suicide indorsed securities and sealed them 
in an envelope directed to a friend, with 
whom he was living, and laid it on a table, 
leaving a note to a friend containing direc- 
tions as to the delivery of another letter and 
inclosure. The two slept in opposite parts of 
the house, and the friend reached the felo de 
se shortly after the shooting, but the latter 
became unconscious, and died without 
making further reference to the gift. It was 
held that there was no delivery, and this 
though the donee picked up the envelope 
during the lifetime of deceased, where he de- 
livered it to another, and did not open it 
until after the death. 2.7.4. 





With the opening of the Supreme Court of 
the United States many important decisions 
were rendered. The most important made is 
that which declared the Joint Traffic Associa- 
tion to be illegal. The association is com- 
posed of thirty-one railroads, including most 
of those between Chicago and the Atlantic 
Coast, and this important decision puts an 
end to their combination to maintain rates. 
The opinion of the court was delivered by 
Justice Peckham, supported by the Chief 
Justice and Justices Harlan, Brewer and 
Brown. Justices Gray, Shiras and White 
dissented, while. Justice McKenna took no 
part in the decision, because when the action 
against the Joint Traffic Association was be- 
gun, he was attorney-general in the McKinley 
administration. Another decision of the 
United States Supreme Court declares that 
the Kansas City Live Stock Exchange was 
not engaged in interstate commerce, and that 
its rules and by-laws were nota restraint upon 
interstate commerce within the intent of the 
law. This works a reversal of the injunction 
suits brought against the Kansas City Live 
Stock Exchange and the Traders’ Live Stock 
Exchange of Kansas City, decided by Judge 
Foster, of Missouri district. Mr. Justice 
Harlan dissented from a majority of the court. 





It is understood that the Supreme Court of 
the United States will be called upon to pass 
on the constitutionality of the provisions of 
section 6 of the war revenue law, which re- 
quire the seller in stock-exchange and board- 
of-trade transactions to furnish the purchaser 
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written memoranda of the sales, and directs 
that such memoranda be stamped. These 
provisions were declared valid in a case re- 
cently decided at Chicago. Itis contended on 
the part of the opponents of these provisions 
that they are unconstitutional for the reason 
that it is beyond the power of congress and ex- 
clusively within the power of the several States 
to prescribe whether contracts made within 
such States shall or shall not be evidenced 
by written memoranda, and for the further 
reason that the tax is not uniform throughout 
the United States, being imposed not upon all 
bills, memoranda, agreements or other evi- 
dences of sales or agreements to sell merchan- 
dise or products, but only on such as relate 
to such sales when made on exchanges or 
boards of trade. Another contention ad- 
vanced is that although the federal govern- 
ment has the right to levy taxes on existing 
subjects it has no authority to require a citi- 
zen to give a written memorandum of a con- 
tract, although a parol contract is legal, in 
order to create a subject of taxation. The 
provisions in question affect business to no 
inconsiderable extent, and the decision of the 
supreme court upon the points raised will be 
awaited with much interest. 








NOTES OF IMPORTANT DECISIONS. 


JUDGMENT — LIENS — FEDERAL CourtTs.— In 
Rock Island, etc. Bank v. Thompson, 50 N. E. Rep. 
1089, the Supreme Court of Illinois holds that un- 
der the Illinois statute declaring that a judgment 
shall be a lien on reai estate ‘‘situated within the 
county for which the courtis held,” a judgment 
of a federal court in that State extends not only 
to lands in the ‘‘county”’ in which the court sits, 
but in the *‘district’’ over which the federal court 
has jurisdiction. Williams v. Benedict, 8 How. 
107; Brown v. Pierce, 7 Wall. 205, 217; Cropsey v. 
Crandall, 2 Blatchf. 341; U.S. v. Scott, 3 Woods, 
334; Carroll v. Watkins, 1 Abb. 474; Shrew v. 
Jones, 2 McLean, 78; Bank v. Bates, 44 Fed. Rep. 
546; 1 Black on Judg. 415; Freeman on Judg. 405. 
The case arose before the Act of Congress of 
Augustl, 1888, regulating the lien of such judg- 
ments. By this statute such liens are required 
to be docketed according to the State laws, if the 
latter require the judgments ofState courts to be 
so docketed, and if, further, the State laws make 
provision for the docketing of federal judgments. 





MARRIAGE — VALIDITY — EvaSION OF STATE 
Laws.—In Norman v. Norman, 64 Pac. Rep. 143, 





decided by the Supreme Court of California, it 
was held that under Civ. Code, § 63, providing 
that marriages without the State, valid under the 
laws of the place where contracted, are valid 
within the State, the fact that parties to a mar- 
riage go on the high seas to be married solely to 
evade the laws of the State wherein they are dom- 
iciled does not invalidate the marriage, if other- 
wise valid, and that where parties go on the high 
seas, where no law exists, to be married, so as to 
evade the laws of the State wherein they are dom- 
iciled, and immediately after the marriage return 
and continue to reside in such State, the laws of 
their domicile apply to the marriage. The court 
said in part: ‘It has been properly held that as 
marriage is a natural right, of which no govern- 
ment will allow its subjects, wherever abiding, to 
be deprived, if the parties happen to be sojourn- 
ing in a foreign country, and under the local law 
there is no way by which they can enter into valid 
marriage, they may marry in their own forms, 
and it will be recognized at home as good. Bish. 
Mar. & Div., sec. 890, et seg. But this author 
says: ‘In reason—for we have probably no ad- 
judications of the question—a marriage void by 
the law ofthe place of its celebration, ina case 
where such law provides no valid method, would 
not be made good by the rule we are considering, 
if the parties went there simply to avoid com- 
pliance with the law of their domicile. There 
was no necessity; for their own law was open to 
them at home, and it would not assist them in 
eluding its inhibitions.’ And he refers to the case 
of Holmes v. Holmes, 1 Abb. (U. 8S.) 525, re- 
marking, ‘It would perhaps be the same, also, 


where the resort was, for the like purpose, to an - 


uninhabited region or the high seas.’ In the case 
before us the parties not only went where there 
was no law authorizing the marriage, but they 
went with the intention of immediately returning 
to their domicile, where they supposed the law 
would not admit of their marriage, to enjoy the 
fruits of their contract. Tbere was no necessity 
upon the parties to do this, suddenly arising, or 
arising from unexpected surrounding circum- 
stances; but the circumstances were of their own 
creation, and for a purpose to evade the law of 
their home. ‘There is, we conceive, no ground of 
expediency, sound policy, or good morals upon 
which the transaction can be given legal sanction. 
In summing up the doctrine, Mr. Bishop says, Jd. 
sec. 920: ‘Therefore, the rule necessarily is that 
whenever a marriage is entered into, so that the 
laws of one country take cognizance of it, it will 
be accepted as a marriage inevery other country, 
also. On the other hand, no forms matrimonial 
which come short of constituting valid marriage 
in the one country will so bring it within the cog- 
nizance of international law as to make it valid 
elsewhere.’ We think itresults from considera- 
tion of reason and principle that, unless it appears 
that this marriage was consummated under some 
recognized law, the courts of this State should 
not declare it valid; and we think the burden is 
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upon appellant to show such a law, failing in 
which his suit must fail. The authorities are 
many to the point that the party who relies upon 
the foreign law or law of another State, must prove 
the law by its production. Cases cited at section 
119, Stew., Mar. & Div. 

‘‘Respondent cites the case of Crapo v. Kelly, 
16 Wall. 610, where it was held that, in the case 
of an assignment in insolvency in the State of 
Massachusetts, it carried with it a vessel then in 
the Pacific Ocean; and, in an elaborate opinion, 
it was shown that, except forthe purposes and to 
the extent that certain attributes have been trans- 
ferred to the United States by the several States 
of the Union, each possesses all the rights and 
powers of a sovereign State, and that the vessel 
in question was apart of the territory of the State 
of Massachusetts, although at the time in the 
Pacific Ocean, and that the laws of Massachusetts 
would govern the assignment. It is hence ar- 
gued by respondent that the law of the domicile 
in the present case should govern. There is 
much force in this position, but we do not deem 
itnecessary to place our decision on that ground. 
We think tbe law of the domicile of the parties 
must be the law by which to judge the validity or 
invalidity of this marriage, upon the grounds al- 
ready stated.”’ 





CONFLICT oF LAWS — CONTRACTS OF MAR- 
RIED WOMEN.—The Supreme Court of Georgia 
holds, in Hager v. Nat. German Amer. Bank, 31 
8. E. Rep. 141, that a married woman incapaci- 
tated by the law of the place of her domicile to 
bind herself by a promissory note cannot be made 
liable on such a note because of the fact that, 
though executed at the place of residence, it was 
made payable in another jurisdiction, where she 
would be authorized by the law to make sucha 
contract. The position of the court in this case 
seems in harmony with that taken by the U. S. 
Cireuit Court, D. Connecticut, in Bank of Chicago 
v. Mitchell, 84 Fed. Rep. The followingis from 
the opinion of the courtin the Georgia case: 
‘However, we are of the opinion that the capacity 
of the defendant to bind herself by a contract of 
the character under consideration isto be con- 
trolled by the laws of the State of Tennessee, 
She was domiciled in that State, and the note sued 
on was executed there. Ifa person having capac- 
ity to contract under the laws of the State of his 
domicile there execute a contract to be performed 
elsewhere, its validity and effect would generally 
be governed by the laws of the place where the 
contract was to be performed. We do not think, 
however, that the laws of the place of performance 
of a contract can be called to the aid of a person 
Who is seekingto enforce as a contract, some- 
thing which is absolutely void at the place where 
it was executed. If the instrument was void as a 
contract in Tennessee, it is void everywhere. In 
the case of Martin v. Johnson, 84 Ga. 481,108. 
E. Rep. 1092, it was held that while the general 
tule is thatthe rate of interest which a contract 





is to bear is to be determined by the law of the 
place where the contract is to be performed, still 
this rule has no application in cases where the 
entire contract wasillegal at the place of its execu- 
tion. In the opinion, Justice Blanford cites the 
case of Andrews v. Pond, 13 Pei. 65, where a sim- 
ilar ruling was made. In that case a draft which 
was infected with usury was made in the State 
of New York, and payable in the State of Ala- 
bama. Under the laws of New York, the entire 
instrument was void, while under the laws of Ala- 
bama the instrument would be void only to the 
extent of the usury exacted. It was held that the 
validity of the contract was controlled by the laws 
of New York, and was incapable of enforcement. 
It was also held that the general principle in re- 
lation to contracts made at one place to be per- 
formed at another as well settled, being that the 
laws of the place of performance controlled, bat 
that this principle had no application to a con- 
tract void at the place of its execution, although 
intended to be performed elsewhere. See, also, 
Story, Confl. Laws (8th Ed.), 242, 243; 2 Kent, 
Comm., p. 458; Watson v. Orr, 14.N. Car. 161; 
Holmes v. Manning (Mass.), 19 N. E. Rep. 25. 
The defendant, according to the laws of the State 
of Tennessee, being incapacitated from making a 
contract of the nature sought to be ‘enforced 
against her, the sameis void, and, being void ac- 
cording to the laws of the place of its execution, 
is, according to the authorities above referred to, 
void everywhere.’ 





GiFT — DELIVERY — WHAT CONSTITUTES. — 
Liebe v. Battman, 54 Pac. Rep. 179, decided 
by the Supreme Court of Oregon, involves an 
interesting question as to the delivery of a gift 
under peculiar circumstances. It appeared that 
one about to commit suicide indorsed securities 
and sealed them in an envelope directed to a 
friend, with whom he was living, and laid it on 
a table, leaving a note to the friend containing 
directions as to the delivery of another letter and 
enclosure. The two slept in opposite parts of the 
house, and the friend reached the felo de se shortly 
after the shooting, but the latter became uncon- 
scious, and died without making further reference 
to the gift. Tt was held that there was no de- 
livery. and this though the donee picked up the 
envelope during the lifetime of deceased, where 
he delivered it to another. and did not open it 
until after the death. The court said, among 
other things: ‘*The transaction is not supported 
by any valuable consideration, nor does anybody 
pretend that it is; so that, if there is na gift, 
Schutz’s title must fail. Nor can it make any 
material difference what may be the quality of the 
gift, whether inter vivos or causa mortis, as the 
essential elements which go to establish it in 
either case are the same, in so far as the pivotal 
facts give caste to the transaction. There must 
be an intention in the donor to give, and a de- 
livery, to pass the title. If causa mortis, these 
things must have been done under the apprehen- 
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sion of death from some present disease or some 
impending peril, but it is revocable, and becomes 
void by recovery, escape from such peril or the 
death of the donee before the donor. Ridden v. 
Thrall, 125 N. Y. 572, 579, 26 N. E. Rep. 627. We 
need only to consider the intention and the 
alleged delivery. That there was an intent to 
give, we think, is perfectly manifest from the 
evidence adduced. The inclosing of the indorsed 
promissory note in a sealed envelope, addressed 
to Schutz, together with the few lines written 
him touching the envelope, addressed to Mrs. 
Vierea, indicates so strongly that such was the 
fact as to become insusceptible of seridus dispute. 
It was held in Caldwell v. Wilson, 2 Speer, 75, 
that ‘delivery (in case of gift) is a transfer of 
possession, either by actual tradition from hand 
to hand, or by an expression of the donor’s will- 
ingness that the donee should take when the 
chattel was present, and in a situation to be taken 
by either party.’ This implies, as the facts of the 
case warrant, that the donor and donee shall also 
be mutually present. Andrews, J., in Beaver v. 
Beaver, 117 N. Y. 421, 428, 22 N. E. Rep. 940, 941, 
says: ‘The delivery may be symbolical or actual; 
that is, by actually transferring the manual cus- 
tody of the chattel to the donee, or giving to him 
the symbol which represents possession. In case 
of bonds, notes, or choses in action, the delivery 
of the instrument which represents the debt is a 
gift of the debt, if that is the intention.’ Many 
authorities concur in holding that a declaration 
of gift in writing, without a delivery of the chat- 
tel, is ineffectual to transfer title, because, not 
being founded upon a valuable consideration, the 
supposed contract is nudum‘ pactum and may be 
revoked at the will of the donor. And these, we 
are impressed, preponderate in weight of author- 
ity towards the establishment of the doctrine. 
See Young v. Young, 80 N. Y. 422; Beaver v. 
Beaver, supra; In re Crawford (N. Y. App.), 21 
N. E. Rep. 692; Connor v. Trawick’s Admr., 79 
Am. Dec. 58; Wadd v. Hazelton (N. Y. App.), 33 
N. E. Rep. 143. There must be a parting with 
the dominion over the subject-matter of the pre- 
tended gift, with a present design that the title 
shall pass out of the donor and to the donee, and 
this so full and completely, to all intents and 
purposes, that, if the donor again resumes con- 
trol over it without the consent of the donee, he 
becomes a trespasser, for which he incurs a 
liability over to the donee except after revocation 
of a gift causa mortis. And so essential is delivery 
as a factor in the transaction that it is said: ‘In- 
tention.cannot supply it; words cannot supply it; 
actions cannot supply it. It is an indespensable 
requisite, without which the gift fails, regardless 
of the consequences.’ Thornt. Gifts, sec. 131. 
See also McCord’s Admr. v. McCord, 77 Mo. 166; 
Smith v. Ferguson, 90 Ind. 229; Hatch v. Atkin- 
son, 53 Me. 324; Wilcox v. Matteson, 53 Wis. 23, 
9N. W. Rep. 814; Board of Suprs. v. Auditor- 
General, 68 Mich. 659, 665, 36 N. W. Rep. 794; 
Gano v. Fisk, 43 Ohio St. 462, 3 N. E, Rep. 532. 





The reason for the rule requiring delivery is 
obvious, and is founded upon ‘grounds of public 
policy and convenience, and to prevent mistake 
and imposition.’ Noble v. Smith, 2 Johns. 52. 
Measured by the requirements of law, there was 
no delivery of the note to Schutz, nor does the 
fact that the note was indorsed dispense with its 
necessity. Such an indorsement, without con- 
sideration, could not have stronger force or 
operation than a parol gift or by writing not 
under seal. Whatever might have been Closter’s 
intention in writing his name on the back of the 
note, he could revoke the gift before delivery 
simply by retaining the note, and Schutz could 
not assert title thereto until something else had 
been done to complete the transaction. It cannot 
be said that Closter ever parted with his 
dominion. Ifso, when did it occur? Assuredly 
not before he made the attempt upon his life, for 
Schutz was not present toreceiveit. Placing the 
note upon his table in the sealed envelope 
addressed to Schutz was not a relinquishment of 
possession, because it remained with him and 
under his complete and absolute control. He 
could, at any instant, while conscious and in his 
right mind, have bestowed it upon any other per- 
son, at his liking, and Schutz could not have pre- 
vented, nor would it have been an invasion of any 
rights acquired by reason of the indorsement and 
ensealment within the addressed envelope. And 
there could have been none after the shooting, 
for the note was not taken from the table nor 
mentioned by the deceased. ‘The case can be no 
stronger than if the sealed envelope had been 
found among his other effects, for it was upon his 
table and within a room occupied solely by him. 
It was his intention, no doubt, that Schutz should 
find and appropriate it, but the right to make an 
appropriation did not accrue within the lifetime 
of Closter, and Schutz cannot now claim the prop- 
erty as against Closter’s personal representative.” 





MUNICIPAL CORPORATIONS—ENFORCEMENT OF 
ORDINANCE—LIABILITIES.—In Wyatt v. City of 
Rome, 31 S. E. Rep. 188, decided by the Supreme 
Court of Georgia, it was held that a municipal 
corporation, while- enforcing a valid ordinance 
requiring citizens and residents of the city to sub- 
mit to vaccination, is exercising a governmental 
power, and is, therefore, not liable to a citizen 
who may sustain damage on account of impure 
vaccine matter administered to him by one of the 
officers or agents of such corporation. ‘The court 
said: ‘The right to prescribe regulations look- 
ing to the preservation of the public health is one 
of those sovereign powers that belong to the State. 
This power can be delegated by the State to any 
of its subdivisions of government, such as a mu- 
nicipality or a county, and in the use of it by such 
subdivisions they are in the exercise of a functicn 
purely governmental. As a general rule, a sub- 
ordinate branch of the goverament is not liable 
for injuries sustained by anyone, growing out of 
negligence, misfeasance, or non-feasance of its 
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officers and agents who are charged with the duty 
of enforcing laws or ordinances enacted for the 
public good in the exercise of a governmental 
function, and not in the exercise of a private fran- 
chise. ‘The exceptions to this general rule are not 
founded so much upon principle as judicial prec- 
edents. The rule itself is based upon a principle 
as old as English law—that ‘the king can do no 
wrong.’ It is upon this idea that the sovereignty 
of a State protects it against suits by its subjects; 
no one having a right to hold it liable for any act 
of its officers or agents, unless such right is ex- 
pressly granted by the State itself. When a mu- 
nicipality exercises a governmental power con- 
ferred upon it by the State, it is just as if the State 
itself were in the exercise of the function thus 
conferred. Among the precedents which have 
been established by courts of last resort that are 
apparently exceptions to this general rule, we 
have been able to find none that would hold a city 
liable for any injury that may be sustained as the 
result of enforcing measures legally enacted for 
the promotion and preservation of the public 
health. On the contrary, authority is abundant, 
and almost limitless, establishing the non-liability 
of a municipality in such cases. We do not think 
this is an open question in this State, for it has 
practically been decided in the case of Love v. 
City of Atlanta, 95 Ga. 129, 22S. E. Rep. 29. The 
reasoning for the decision in that case given in 
the lucid opinion of Justice Atkinson follows the 
uniform trend of judicial expression, and is es- 
pecially applicable to the case at bar. On page 
133, 95 Ga., and page 30, 22S. E. Rep., he says: ‘If 
the State delegate to a municipal corporation, 
either by general law or by particular statute, this 
power, and impose upon it, within its limits, the 
duty of taking such steps and such measures as 
may be necessary to the preservation of the pub- 
lic health, the municipal corporation, likewise, 
in the discharge of such duty, is in the exercise of 
a purely governmental function, affecting the wel- 
fare not only of the citizens resident within its 
corporation, but of the citizens of the common- 
wealth generally, all of whom have an interest in 
the prevention of infectious or contagious diseases 
at any point within the State, and in the exercise 
of such powers is entitled to the same immunity 
against suit as the State itself enjoys.” Upon the 
same line, and practically in point, we cite the 
following as a few of the many decisions and au- 
thorities on this subject: 15 Am. & Eng. Enc. 
Law, pp. 1104, 1165, with citations; 2 Diil. Mun. 
Corp. § 977; Tied. Mun. Corp. § 332; Sherbourne 
v. Yuba Co., 21 Cal. 113; Summers v. County of 
Daviess, 103 Ind. 262, 2 N. E. Rep. 725, in which 
it is decided that ‘counties are instrumentalities of 
government, and are not liable for injuries caused 
by the negligence of the commissioners in the 
selection of an unskillful or incompetent physician 
for the care of the poor.’ Ogg v. City of Lansing, 
35 Iowa, 495, in which it is ruled that ‘a city is not 
liable for the negligence of its officers or agents 
in executing sanitary regulations adopted for the 





purpose of preventing the spread of contagious 
disease, or in taking the care and custody of per- 
sons afflicted with such disease, or the houses in 
which such persons are kept.’ The city in the 
present case was in the exercise of a most impor- 
tant function of government, in which not only the 
inhabitants of the city, but the public at large, 
were interested. The measure in question which 
it adopted looked to the prevention of the spread 
of a contagious and serious malady witb which it 
was at the time perhaps threatened. To allow 
any citizen a right of action on account of injuries, 
real or supposed, that he may have suffered in the 
interest of the public good, would be to paralyze 
the arm of the municipal government, and eitber 
render it incapable of acting for the public weal, 
or would render such action so dangerous that the 
possible evil consequences to it, resulting from the 
multiplicity of suits, might be as great as the 
smallpox itself. Hence the wisdom of the law in 
exempting it from liability on such an alleged in- 
jury asis set forth in the petition. It was not 
claimed, either in the pleadings or argument, that 
the city of Rome did not have the right to pass 
the ordinance requiring its citizens and residents 
to submit to vaccination. On the contrary, the 
suit was not based on any alleged want of author- 
ity in the city to legislate on the subject, but solely 
on the negligent manner in which the city, 
through its officers and agents, enforced this ordi- 
nance.”’ 








THE RULE THAT, *“*‘A MARRIED WOMAN 
CAN ONLY MAKE SUCH CONTRACTS AS 
RELATE TO HER SEPARATE ESTATE,” 
SURVEYED AND ANALYZED. 


The common law disabilities of married 
women have not, as yet, anywhere been com- 
pletely removed. Although changing customs 
and sentiment regarding the position of 
woman in the business world are impelling 
both courts and legislatures to give the 
sanction of law to a continually enlarging 
class of her contracts, yet a remnant of her 
common law incapacity to contract, every- 
where remains. Under the most liberal stat- 
utes the courts say that her contract must 
have relation to property in order to be sus- 
tained.! In a large number of the States her 

1 In a certain sense every contract may be regarded 
as having relation to property inasmuch as the obliga- 
tion is always capable of pecuniary measurement. 
And the courts which seem to recognize the above 
phrase a3 limiting a married woman’s contractual 
powers, yet hold her liable on an ordinary surety- 
ship contract. Mortgage Co. v. Bradley (S. Dak.), 55 
N. W. Rep. 1108; Goad v. Moulton, 67 Cal. 536, 8 Pac. 
Rep. 65; Binney v. Globe Savings Bank, 150 Mass. 574; 


Major v. Holmes, 124 Mass. 108; Granger v. Roll, 62 
N. W. Rep. 970; Miller v. Purchase, 58 N. W. Rep. 
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contractual capacity is still further curtailed 
by the rule that she can only make such con- 
tracts as relate to her separate estate or prop- 
erty.” In the courts where this rule has been 
recognized, it has not been so clearly defined 
or so consistently applied as to be of much 
practical service in determining the validity 
of a married woman’s contract. A survey of 
the cases will show that there is little una- 
rimity of opinion as to what constitutes a mar- 
ried woman’s separate property, or as to when 
her contract relates to it. 

First. Where Her Property is Blended 
with that of Others.—(a) Her Contract as a 
Partner.—Where the relationship of co-part- 
ners is created between husband and wife, 
some of the courts annul it on the ground 
chiefly that it does not relate to the wife’s 
separate estate ;> while, where that relation- 
ship is created between a married woman and 
one not her husband, the same court sustains 
it, pointing out that her property does not 
cease to be her separate property when united 
with that of a partner. The general rule is 
that co-partnership cannot exist between hus- 
band and wife, although other reasons than 
that it conflicts with the rule under considera- 
tion are frequently given.® In some juris- 


556; Goodnow v. Hill, 125 Mass. 587; Cooper v. Bank 
(Okl.), 46 Pac. Rep. 475. Under the Indiana Statute 
of 1881, her husband must join in her conveyances of 
real estate, otherwise she can make any contract save 
that of suretyship. Arnold y. Engle, 3 N. E. Rep. 
239; Young v. McFadden, 25 N. E. Rep. 284; Security 
Co. v. Arbuckle, 21 N. E. Rep. 469. 

2 Although the married women’s statutes of the 
various States where this rule is recognized differ 
somewhat, yet the rule is laid down in substantially 
the same terms in all, hence the application given it 
in any one must usually be regarded as of some con- 
sideration in the others. The rule is recognized in 
most of the cases hereinafter cited, for that reason 
specific citation here is dispensed with. 

3 Artman v. Ferguson, 73 Mich. 146. 

4 Vail v. Winterstein, 94 Mich. 230. 

5 Plummer v. Lord, 7 Allen (Mass.), 481; Bowker vy. 
Beadford, 140 Mass. 521; Fowle v. Torrey, 135 Mass. 
87. In Massachusetts the statute expressly forbids 
contracts between husband and wife. General 
Statutes, ch. 183. In other States their co-partner- 
ship is invalid as in conflict with this rule. Talcott v. 
Knapp (Wis.), 62 N. W. Rep. 945; Fuller v. McHenry 
(Wis.), 53 N. W. Rep. 896; Seattle Board of Trade vy. 
Hayden, 4 Wash. 263. See also Payne v. Thompson, 
44 Ohio St. 192; Mayer v. Soyster, 30 Md. 402: Lowen- 
stein v. Salinger, 42 N. Y. S. R. 214; Cox v. Miller, 54 
Tex. 16; Bradstreet v. Baer, 41 Md. 19; Hendricks v. 
Isaacs, 117 N. Y. 411. The competency of husband 
and wife to contract as co-partners has been asserted 
in the following cases: Suau v. Caffee, 122 N. Y. 308; 
Fuller v. Ferguson, 26 Cal. 547; Dressell v. Lonsdale, 





dictions, although the co-partnership is void, 
yet the wife is bound-by the contracts of the 
de facto firm with third persons. The fact 
that the wife’s property is blended with that 
to which the contract relates, is not made a 
determinative consideration in these cases, 
nor is it in those which sustain her relation- 
ship as a co-partner with third persons.’ 

(b) Her Contracts as a Co-tenant.—Co- 
tenancy property, it would seem, is neither 
more nor less separate property than that of 
partnership ; yet the rule is not, in some of the 
States, applied to each with the same effect. 
In Michigan the invalidity of a partnership 
between husband and wife was placed on the 
ground that it did not relate to the wife’s 
separate estate,® but where the contract cre- 
ated the relationship of co-tenancy between 
them it was sustained.? In the same court, 
however, where husband and wife had pur- 
chased a horse and given a joint note for the 
payment of the purchase price, as co-tenants, 
this rule was invoked to avoid the contract as 
to the wife ;!° also where husband and wife 
had contracted to plant and cultivate an or- 
chard upon land occupied, but at the time of 
the making of the contract not owned by 
them, although the title had been acquired 
by the wife before suit was commenced." In 
Nebraska where the contest was between the 
wife and a creditor of her husband, her inter- 
est as his co-tenant was regarded as her sepa- 
rate estate,’ and ina well considered case 
the Georgia court held husband and wife lia- 
ble on their joint lease.” 

(c) Contracts Relating to the Jointure Es- 


‘tate of Husband and Wife.—The common 


46 Ill. App. 454; Rabitte v. Orr, 83 Ala. 185. See also 
Noel v. Kenney (N. Y.), 12 N. E. Rep. 351. 

6 Lane v. Bishop, 65 Vt. 575, 27 Atl. Rep. 489. See 
Noel v. Kinney (N. Y.), 12 N. E. Rep. 351. 

7 McCoy v. Brennan, 6! Mich. 363; Vail v. Winter- 
stein, 94 Mich. 230; Parshall v. Fisher, 43 Mich. 529; 
Conant v. Nat. State Bank (Ind.), 22 N. E. Rep. 250; 
Plummer v. Lord, 5 Allen (Mass.), 460. 

8 Artman v. Ferguson, 73 Mich. 146. 

9 Wineman v. Phillips, 93 Mich. 223; Tuttle v. Camp- 
bell (Mich.), 42 N. W. Rep. 884; Post v. Shaffer, 63 
Mich. 88. The same is true in New York and Wiscon- 
sin. See Kaufman v. Schoeffel, 46 Hun, 571, 113 N. Y- 
635; Hiles v. Fisher, 144 N. Y. 306; Ramask v. Schener 
(Wis.), 51 N. W. Rep. 330. See also Gillespie Vv. 
Beecher, 94 Mich. 374; Cudd v. Williams, 39 S. E. Rep. 
452. 

10 Jones v. Caldwell (Mich. Sup. Court, December, 
1897), 73 N. W. Rep. 129. 

11 Edison v. Babka (Mich.), 69 N. W. Rep. 499. 

12 Meyer v. Anderson, 49 N. W. Rep. 931. 

13 Schoefield v. Jones, 85 Ga. 816. 
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law still governs this estate to the extent that 
it can only be incumbered or conveyed by the 
joint deed of husband and wife.* Although 
a mortgage thereof is valid when joined in by 
husband and wife, the latter is not personally 
liable thereon when the consideration moves 
only to the husband.” A somewhat remark- 
able application of the rule was made in the 
case of Curtis v. Crow.’ Labor had been 
performed in erecting a house upon the joint- 
ure estate under contract with the wife alone. 
While the work was proceeding the husband 
died. The plaintiff completed the work and 
brought suit against the wife, who was now 
the sole owner, but was not allowed to re- 
cover, because the contract in its inception 
had relation to the jointure estate and not to 
her separate property.” In New York, the 
wife may recover damages occasioned by the 
construction of a sewer on land owned in 
jointure, where the husband alone had given 
the right of way.'® This would seem to imply 
capacity to bind herself for improvements. In 
Indiana she is liable personally for the pur- 
chase price,”® but the rule we are considering 
is not recognized as to the limitation of her 
contractual capacity in that State.” 

(d) Contracts Relating to -Dower.—In 
Michigan, a married woman is bound by her 
release of dower to her husband. Judge 
Cooley concluding, after full consideration in 
the case of Rhodes v. Davis,” that her incho- 
ate dower interest must be regarded as her 
separate property, within the meaning of that 
phrase as used in the Michigan statutes. The 
same view was taken in New York.” But in 
Massachusetts, where she had released to her 
son, she was not regarded as contracting in 
relation to her separate estate, and was, there- 
fore, not bound by her release.” In Ken- 
tucky, a wife having announced at a public 


4 Naylor v. Minock, 96 Mich. 182; Grosser v. City of 
Rochester (N. Y.), 42 N. E. Rep. 672. 

15 Building & Loan Assn. v. Billing (Mich.),62 N. W. 
Rep. 373. 

1674 Mich. 99. 

17 A similar case is that of Spieriv. Opfer, 73 Mich. 
35. See also Jones v. Caldwell (Mich.), 73 N. W. Rep. 
129, where Curtis v. Crowe is referred to and ap- 
proved. 

18 Grosser v. City of Rochester, 42 N. E. Rep. 672. 

19 McCoy v. Barnes, 36 N. E. Rep. 184; Barger v. 
Hoover, 120 Ind. 198, 21 N. E. Rep. 888. 

2” Arnold v. Engleman, 3 N. E. Rep. 289. 

2151 Mich. 306. 

2 Jones v. Flemming, 10 N. E. Rep. 698. 

*3 Mason v. Mason, 140 Mass. 63. 





sale of her husband’s lands that she relin- 
quished her dower therein, was afterwards 
estopped from claiming it.* Where her in- 
choate dower is thus isolated as a distinct 
property interest, and made the subject of 
sale, there is apparently less difficulty in re- 
garding it as ‘‘separate property’’ within the 
meaning of the rule we are considering, than 
where the contract has butincidental relation 
to it, as, e. g., where she isa party to a trans- 
action concerning the husband’s realty. Yet, 
in New Jersey, where the husband and wife 
gave a note to discharge a lien from the hus- 
band’s land, the fact that her inchoate dower 
thereby reverted to her, made the note a con- 
tract relating to her separate property. On 
the other hand the courts of Wisconsin and 
Michigan have held that where the wife joins 
in a note and mortgage on the husband’s land, 
the consideration therefor moving to him 
alone, she is not personally liable thereon.” 
(e) Contracts as a Member of a Corpora- 
tion.—A married woman may be a member of 
a corporation,” and as such is bound by its 
coutracts like any other corporator,* but in 
Michigan, where she indorsed a note in con- 
sideration that suit would not be brought 
against the corporation of which she was the 
member, she was not liable thereon.” 
Second. Contracts under which She Ac- 
quires Property.—Her purchases on credit 
‘are generally upheld, irrespective it would 
seem of any reference in the contract to, or 

24 Connolly v. Branstler, 3 Bush, 702. Further upon 
this question, see McKenzie v. Sifford (S. Car.), 29 8S. 
E. Rep. 888; Article, Cent. L. J., May 27, 1898. 

2% Crevier v. Beberdick (N. J. Sup.), 37 Atl. Rep. 
959. 

26Gaynor v. Blewett (Wis.), 57 N. W. Rep. 44; 
Webb v. Holt (Mich.), 71 N. W. Rep. 637; Carley v. 
Fox, 88 Mich. 387; Hovey v. Smith, 22 Mich.170. In 
North and South Dakota she is liable in such cases, 
but the contractual limitation set by the rule we are 
discussing is not recognized in these States. Granger 
v. Roll (S. Dak.), 62 N. W. Rep. 970; Mortgage Co. v. 
Bradley, 55 N. W. Rep. 1108; Mortgage Co. v. Stevens, 
55 N. W. Rep. 578; Miller v. Purchase, 58 N. W. Rep. 
556. 
27 Russell v. People’s Savings Bank, 39 Mich. 671; 
Witters v. Sowles, 35 Fed. Rep. 600, 1 L. R. A. 64; 
Dow v. Gould, 31 Cal. 629; Litch v. Wells, 48 N. Y. 
585; Platt v. Hawkins, 43 Conn. 189. See also Stan- 
wood v. Stanwood, 17 Mass. 57. 

28 Witters v. Sowles, 1 L. R. A. 64. 

29 Russell v. People’s Savings Bank, 39 Mich. 671. 
Compare this case with Whelpley v. Stoughten 
(Mich.), 70 N. W. Rep. 1089, where a married woman 
was held liable on a note which she had signed with 
her husband in consideration that his creditors would 
not attack as fraudulent a conveyance of property by 
him to her. 
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even the existence of property.” This is 
evidently on the theory that the subject-mat- 
ter of the contract, namely, the property to be 
acquired, is to be regarded as her separate 
estate. So on the same theory she may re- 
cover with her husband’s consent the pro- 
duce of her labor,® also the produce of her 
husband’s labor when he acts for her as her 
agent or servant, e. g., where she employs him 
to devise mechanical inventions, or to man- 
age her farm or business. 

Third. Agreements to Pay for Services.— 
Where the services are performed upon prop- 
erty of which she is the sole owner, her power 
to bind herself is clearly recognized by the 
rule, we are considering and her liability upon 
such contractsis undisputed wherever it ob- 
tains.* But how isit where the services are not 
performed upon her property and the contract 
makes no allusion to it? Such cases would 
seem to be as foreign to the rule as any that 
could be imagined. Yet suchcontracts of that 
kind have been upheld in some of the States 
where this rule has been most stringently ap- 
plied. Thus, in Michigan, where she cannot 
bind herself for services performed on a joint- 
ure estate, orfor domestic services rendered 
when she had control and management of the 
farm owned by the husband, but deeded to her 


80 Campbell v. White, 22 Mich. 178; Gillam v. Boyn- 
ton, 86 Mich. 236; Hege v. Thorsgaard (Wis.), 73 N. 
W. Rep. 567; Freeman v. Lawton (Minn.), 60 N. W.* 
Rep. 667; Camden v. Mullen, 29 Cal. 564; Farwell v. 
Cramer (Neb.), 56 N. W. Rep. 716; Browning v. Car- 
son, 89 N. E. Rep. 1037; Fechheimer v. Pierce, 70 
Mich. 442; Fisk v. Mills, 62 N. W. Rep. 559; Cham- 
berlin v. Murrin, 92 Mich. 361, 52 N. W. Rep. 640; 
Barmby v. Wolfe, 62 N. W. Rep. 318; Hirshfield v. 
Waldron, 83 Mich. 116; Mead v. Martin, 84 Mich. 306; 
Paul v. Roberts, 50 Mich. 611; Arnold v. Engleman, 
103 Ind. 512, 8 N. E. Rep. 288; Dayton v. Walsh, 47 
Wis. 118, 2 N. W. Rep. 65; Krouskop v. Schoutz, 51 
Wis. 204, 8 N. W. Rep. 241; George v. Edney (Neb.), 
54 N. W. Rep. 987. 

31 Barnes v. Moor’s Estate (Mich.), 49 N. W. Rep. 
585; Benson vy. Morgan, 50 Mich. 77; Peterson v. Mul- 
ford, 36 N. J. 481; Board of Commissioners v. Brown 
(Ind.), 30 N. E. Rep. 925; Wetzel v. Kellar, 39 N. E. 
Rep. 895; Arnold v. Refner, 45 N. E. Rep. 618; Hedge 
v. Glenny, 75 Iowa, 513, 39 N. W. Rep. 818; Reily v. 
Mitchell, 836 Minn. 3, 29 N. W. Rep. 588; Carse v. 
Peticker (Lowa), 63 N. W. Rep. 461. 

32 Talcott v. Arnold (N. J. Err. & App.), 37 Atl. Rep. 
891. 

83 Sheldon v. Shattuck (Mich.), 66 N. W. Rep. 220; 
Hill v. Chambers, 30 Mich. 422; Barker v. Lynch 
(Wis.), 44 N. W. Rep. 826; Mayers v. Kaiser, 85 Wis. 
882, 21 L. R. A. 623. 

84 In North Carolina the consent of the husband is 
necessary to the validity of such contracts. Sanderlin 
v. Sanderlin, 29 S. E. Rep. 55. 





35 Curtis v. Crowe, 74 Mich. 99. 


before action brought,® she is nevertheless 
bound on her contract to pay an attorney for 
services in a divorce suit discontinued before 
trial,” and for medical services rendered to 
herself,®* also on her contract to pay for the 
board of her infant son.® 

Fourth. Suretyship. — Where a married 
woman’s contract of suretyship creates a lien 
upon her separate property, it is of course 
recognized as relating to that property and is 
valid.“ And in some of the States at least, 
the rule does not require that the contract 
create a lien. This is true even in Michigan. 
Thus where a married woman gave a note in 
discharge of a chattel mortgage upon prop- 
erty of which she was the sole owner, the 
mortgage having been given to secure the 
debt of her husband, she was held liable on 
the note ;4 also where she gave the note in 


36 Kent v. Kropp (Mich.),67N. W. Rep. 1080. In 
Minnesota she would be liable in a case of this kind 
(Flynn v. Messenger, 28 Minn. 208, 9 N. W. Rep. 759), 
and probably in Massachusetts. Jeffards v. Alvard, 151 
Mass. 94; Arnold v. Spurr, 130 Mass. 347. 

87 Wolcott v. Patterson, 100 Mich. 227, 58 N. W. 
Rep. 1006. In Wisconsin an attorney recovered for his 
services in reducing her separate estate to possession 
(Leonard v. Rogan, 20 Wis. 568), and in Connecticut, 
where as garnishee of her husband her property was 
attached, an attorney who defended for her recov- 
ered. Thresher v. Barry, 37 Atl. Rep. 1064. These 
cases, however, are clearly enough within her capac- 
ity as limited by the rule being discussed. In Indiana 
where this rule is not now recognized, she is liable for 
an attorney’s services in defending her husband 
against acriminal charge. McFadden v. Young, 25 
N. E. Rep. 284. 

38 Carstens v. Hanselman, 61 Mich. 427. Compare 
Lawrence v. Brown (Iowa), 59 N. W. Rep. 256. 

89 Goodman v. Shipley (Mich.), 63 N. W. Rep. 412. 
She is not liable on a contract of the kind in Wiscon- 
sin. Israel v. Silisbee, 57 Wis. 222; O’Malley v. Ruddy, 
48 N. W. Rep. 116. 

40 Watson v. Thurber, 11 Mich. 457; Damon v. 
Deves, 57 Mich. 247; Mark v. Bellel (Mich.), 72 N. W. 
Rep. 620; Linton v. Cooper (Neb.), 73 N. W. Rep. 781; 
Watts v. Gantt (Neb.), 61 N. W. Rep. 104; Holmes v. 
Hall, 70 N. W. Rep. 241; Kuhn v. Ogilvie (Pa.), 35 
Atl. Rep. 957; Bank v. Kuntz, 175 Pa. St. 483, 34 Atl. 
Rep. 797; Lefebure v. Dutruit, 51 Wis. 326,8 N. W. 
Rep. 149; Haffney v. Carey, 73 Pa. St.481; Hazenbuch 
v. Phillips, 112 Pa. St. 284,3 Atl. Rep. 788. In Indiana 
the statute expressly forbids all contracts of surety- 
ship including mortgages. Burns, Rev. Stat. 6964; 
Harrison Building and Deposit Co. v. Lackey, 48 N. 
E. Rep. 254; Coleman v. Temple, 41 N. E. Rep. 942. 
But see Galvin v. Britton (Ind.), 49 N. E. Rep. 1065, 
where a married woman was estopped from asserting 
suretyship, to escape liability on a mortgage given by 
the husband, and joined in by her, the mortgaged 
premises being her separate estate by unrecorded 
deed. 

41 Marx v. Bullel (Mich., 1897), 72 N. W. Rep. 620. 
Compare this case with Caldwell v. Jones (Mich. 1897), 
73 N. W. Rep. 129, where the note sued on was the 
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consideration that the creditors of her hus- 
band would not attack as fraudulent his con- 
veyance of property to her.*? In Ohio, where 
the contract set forth that she owned prop- 
erty and desiring to aid her husband ‘‘hereby 
becomes his surety,’’ she was bound ;* so in 
Nebraska where her promissory note con- 
tained the clause ‘‘and the said A L B 
hereby pledges her separate estate.’ Un- 
less, however, the phraseology of the contract 
or the circumstances under which it is made 
show a specific connection between it and her 
property, a married woman’s contract of 
suretyship is void in the majority of the 
States.* , 

Fifth. Miscellaneous Cases Illustrative of 
Relation Between Contract and Property.— 
As illustrated in the preceding section in- 
cidental circumstances may suffice to show 
‘‘relation’’ between contract and property, 
but the adjudications of the courts have not 
made clear what circumstances will thus 


joint note of husband and wife givenin payment of 
their common property. Here it was said that the 
wife was a surety to the extent of one-half of the value 
of the note, and as it related to common property it 
was void. Compare also with Emery v. Lord, 26 
Mich. 431, where improvements had been made on the 
wife’s property at the husband’s request, and the 
price charged to him, but the wife to secure payment 
by the husband executed her promissory note to the 
plaintiff, and was not liable thereon. 

42 Whelpley v. Stoughton (Mich.), 70N. W. Rep. 
1098. 

48 Card Fabrique Co. v. Stanger (Ohio), 34 N. E. 
Rep. 410. 

“4 Briggs v. F. N. Bank, 59 N. W. Rep. 351. 

45 De Vries v. Conkling, 22 Mich. 464; West v. Lara- 
way, 28 Mich. 464; Reeu v. Buys, 44 Mich. 80; Schmidt 
vy. Spencer, 87 Mich. 120; F. N. Bank v. Hanscomb 
{Mich.), 62 N. W. Rep. 167; Dowling v. Dowling 
(Mich.), 74 N. W. Rep. 523; Lane v. Traders’ Bank 
(Ky.), 43 S. W. Rep. 442; Eoman v. Scott (Neb.), 52 
N. W. Rep. 822; Bank v. Scott, 10 Neb. 84, 4N. W. 
Rep. 314; Barnum v. Young, 10 Neb. 309; Briggs v. 
Bank (Iowa), 59 N. W. Rep. 351; Smith v. Spaulding, 
58 N. W. Rep. 952; Sweazy v. Kammer, 51 Iowa, 642, 2 
N. W. Rep. 506; Payne v. Burnham, 62 N. Y. 74; Kav- 
anagh v. O'Neill, 58 Wis. 101, 10 N. W. Rep. 369; Bank 
v. Gilchrist, 47 N. W. Rep. 104; Atkinson v. Weidner, 
47 N. W. Rep. 817; Union Stock Yards Nat. Bank v. 
"Hoffman, 70 N. W. Rep. 698. Contra see, Warder y. 
Stewart (Del.), 36 Atl. Rep. 88; Miller v. Purchase 
(S. Dak.), 58 N. W. Rep. 556; Mortgage Co. v. Brad- 
ley (S. Dak.), 55 N. W. Rep. 1108; Mortgage Co. v. 
Stevens (N. Dak.), 55 N. W. Rep. 578. In Georgia she 
is liable on a note though but a surety where she 
signs apparently as a joint maker, and the holder has 
no notice of the suretyship. Venable v. Lippold, 29 
8. E. Rep. 181. And asale of her separate estate to 
raise funds for payment of husband’s debt is valid, 
when the purchaser had knowledge of the facts, but 
was himself the creditor. Kelms v. Keller (Ga.), 30 
S. E. Rep. 572. 





suffice. We here offer further illustrations 
of this fact. In the same court that decided 
Marx v. Bellel and Whepley v. Stoughton, 
supra, it was held that where a married 
woman subscribed toa fund to be contributed 
by property owners for the erection.of a 
Chamber of Commere Building in the vicinity 
of their property she was not bound by her 
promise.“ But on the other hand where a 
married woman indorsed notes to obtain se- 
curity for an indebtedness owing to her by 
the maker of the note, who thereupon exe- 
cuted a mortgage to secure his debt to her, 
and also the notes which she indorsed, she 
was held liable to the holder of the notes.“ 
The uncertainty which must thus evidently 
arise under the rule wherever it is adhered 
to has been obviated in some of the States to 
a certain degree, by enactments providing 
that where a married woman, in her written 
contract, shows an intent to charge her sepa- 
rate estate, the contract will be regarded as 
relating to it. 

Conclusion.—From this brief survey of the 
rule that a married woman can only make 
such contracts as relate to her separate 
estate, it is apparent that its attempted ap- 
plication bas involved an important branch 
of the law in much confusion. The ordinary 
qualifying sense of the term ‘‘separate’’ cer- 
tainly suggests that when her property is 
blended with that of others, she has by this 
rule no capacity to make contracts pertain- 
ing toit. Yet so clear is it that to affirm or 
negative a contract according as the prop- 
erty to which it relates is aggregated or seg- 
regated would be a proceeding so entirely 
unsupported by any rational principle, that 
the courts have allowed considerations of 


4 Detroit Chamber of Commerce v. Goodman 
(Mich.), 68 N. W. Rep. 295. In connection with this 
case, it is interesting to note that the Missouri court 
sustained the action of a trustee under a will in donat- 
ing a portion of the trust fund to aid in building a 
hotel near the trust property on the ground that the 
donation was a good investment. Drake v. Crane 
(Mo.), 27 L. R. A. 653. 

47 Showman v. Lee, 79 Mich. 653, 44 N. W. Rep. 1061. 

4# Statutes of 1887 S. Car.; Martin v. Super, 39 S. 
Car. 525, 18 S. E. Rep. 125; Sligluff v Tindall, 19 S. E. 
Rep. 187; Jones v. Craigmiles, 114 N. Car. 614, 19 8. 
E. Rep. 638. In North Carolina it has recently been 
held that where a married woman’s husband is an 
alien and has never resident in this country, she is 
liable generally on ber personal contracts. Levi v. 
Marsha (N. Car.), 29S. E. Rep 832. 
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justice and expediency in particular cases to 
dissuade them from a strict adherence to an 
arbitrary rule. 


Charlotte, Mich. W. A. Coutts. 








LYNCHING OF PRISONER BY MOB—LIA- 
BILITY OF SHERIFF AND SURETIES. 


STATE v. WADE. 


Court of Appeals of Maryland, April 1, 1898. 


1. A sheriff, in the absence of malicious intent, is 
not liable for the acts of a mob in taking a prisoner, 
charged with murder, from the county jail, wherein 
he had been confined, although such jail was insecure, 
and the guard had been removed therefrom, and the 
keys given to an old and infirm negro, and the sheriff 
had knowledge of the existence of public excitement, 
and had been requested by the prisoner and his coun- 
sel to remove him to a more secure jail. 

2. In the absence of malicious intent, a sheriff is not 
liable for damages for the death of a prisoner caused 
by a lawless mob, although he was warned of the out- 
rage, and was present, and offered no resistance 
thereto. 

8. The sureties on the sheriff’s bond are not liable 
for the acts of the sheriff in maliciously aiding a mob 
to lynch a prisoner in his charge. 


PaGE, J.: This is asuit on the bond of George 
A. Wade, sheriff of. Charles county, to recover 
damages for his alleged neglect in the perform- 
ance of his duty, whereby the father of the equi- 
table plaintiffs lost his life. After setting out the 
bond, it is alleged inthe narr. that Joseph Cock- 
ing, on the 21st May, 1896, was indicted by the 
grand jury of Charles county for the crime of 
murdering his wife, Fannie Cocking, and her sis- 
ter, though he was ‘‘innocent”’’ of the same; that 
thereupon he was delivered to the custody of 
said sheriff, to safely keep until discharged in 
due course oflaw; that owing to intense excite- 
ment throughout Charles county, and to the 
great danger to the said prisoner from mob vio- 
lence, the said Cocking had been ‘‘removed”’ to 
the jail in Baltimore city, but, on the same day 
on which the indictment was found, the said 
sheriff again ‘‘removed’’ him to an old dilapi- 
dated building, used as the jail of Charles county, 
at Port Tobacco, which said building was after- 
wards superseded as a jail of the said county by 
a strong new building, in the town of La Plata, 
the said new jail being delivered, ready for use, 
to the said sheriff,on or about the 15th day of 
June, 1896; that on the 22d May,a change of 
venue was granted toSt. Mary’s county, and this 
caused increased excitement to prevail through- 
out Charles county; that the said sheriff bad full 
knowledge thereof, yet he refused to remove the 
prisoner to the jail in Baltimore city, though he 
was requested repeatedly soto do by the said 
prisoner and his counsel, or to the new jail at La 
Plata; that not only did the said sheriff so refuse, 





but also, in spite of warnings by the prisoner and 
his counsel, the guards to the said building at 
Port Tobacco were removed, and the keys of the 
said building were placed in the custody and keep- 
ing of ‘‘an aged and intirm negro” who did not re- 
side in the premises, and *‘the said building, and 
the said prisoner were left wholly unprotected,” 
and at the mercy of evilly disposed persons; that 
on the 26th day of June, in the nighttime, the jail 
was attacked by an unknown ‘‘body of men,” and 

the said negro, upon the request of said men, 

‘‘opened the doors of said building, and delivered 
the said Cocking tothe said unknown body of 
men,’’ who took him from thence, and in the 
most atrocious. brutal, and unlawful manner 
“conveyed him toa point near by, and there, in the 
presence of the said sheriff, who had been warned 

by the negro, and who did not offer.the slightest 
resistance to the said unknown body of men in 

their unlawful purpose, hanged the said prisoner 
by the neck until he was dead;” so that the 
plaintiffs say ‘‘that by reason of said gross negli- 

gence of the said Sheriff Wade in the custody of 
said prisoner, and his failure in his duty to safely 

and properly keep said prisoner as aforesaid, the 

violent and premature death of said prisoner was 

occasioned as aforesaid, and that the equitable 

plaintiffs, children of said prisoner, as aforesaid, 

have thereby been deprived of the support and 

maintenance of their father, the said prisoner.” 

The appellees demurred, the court sustained the 

demurrer, and the appellants appealed; so that 

the sufficiency, or not, of this narr., is the only 

question before us. 

It may be proper to observe that, in a case like 
this, whatever right of action belongs to the chil- 
dren of the deceased, Cocking, must be such only 
as they may have under the provisions of article 
67 of the Code; and, to entitle them to sue under 
that article, the death must be caused ‘*by wrong- 
ful act, neglect, or default,’? such as would have 
entitled the party injured to maintain an action 
and recover damages if death has not ensued. It 
follows from this that them atter first to be de- 
termined is whether Cocking himself (had not 
his death ensued) would have hada right of 
action, under all the circumstances, to recover 
damages for the injuries he received at the 
hands ofthe mob. ‘There is no averment in the 
narr. that the sheriff has acted with malice or 
with evil purpose toward the prisoner, or that he 
has personally assaulted or otherwise maltreated 
him; but it is contended, with force and ability, 
that he should be held civilly liable for the acts* 
of the lawless mob, whereby the prisoner lost his 
life, because, with knowledge of the existence of 
public excitement above the matter, he failed 
to remove the prisoner from the jail at Port 
Tobacco to the jail in Baltimore or the new 
building at La Plata, and, having allowed him 
so to remain at Port Tobacco, he removed the 
guards who had been stationed there to protect 
the prisoner, and committed the keys to an “old 
and infirm negro.” 
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From a very early day the English law has con- 
tained provisions defining and regulating the 
rights and obligations of sheriffs in respect to the 
custody of persons charged with the commission 
of crime. As far back as the statute of.14 Edw. 
IIl., ch. 10, the right to the custody of the jails 
was “‘rejoined”’ to the sheriffs of the bailiwicks; 
and by 5 Hen. IV. it was ordained that none be 
imprisoned by any justice of the peace ‘‘but in 
the common gaol.’’ In our own State, by statute 
passed in 1809, and now codified as section 16 of 
article 42 of the Code of Public General Laws 
‘‘no citizen committed to the custody of an officer 
for a criminal matter shall be removed from 
thence into the custody of another officer unless by 
habeas corpus or other legal writ, except when the 
prisoner is delivered to aconstable or other infe- 
rior officer to be carried to some jail, or shall be 
removed from one place to another, * * * in 
order to his discharge or trial, or in case of sud- 
den fire or infection, or other necessity, or,’’ etc. 
- Mr. Alexander, in his valuable work’on the Brit- 
ish statutes, remarks of this section. that it is ‘*in- 
tended to prevent the vexation and danger of 
protracted imprisonment which might be occa- 
sioned by the removal of the prisoner from one 
custody to another; and it affirms, therefore, the 
principal that the prisoner ought to be committed 
to the proper prison in the first instance.’’ This 
observation is supported by a fair interpretation 
of sections 43, 44, and 45 of article 87 of the Code 
of Public General Laws. The first of these sections 
provides that the sheriff shall ‘-safely keep all per- 
sons committed to his custody by lawful authority 
until such persons are discharged by due course 
of law;’? and the place where he shall so keep 
them is clearly indicated by the forty-fifth section. 
That section provides that all persons committed 
under the authority of the United States the 
sheriff shall receive and safely keep in jail, ‘‘in 
the same manner and under like penalties as if 
such persons were committed under the authority 
of this State.”’ 

Now, the jail at Port Tobacco was the common 
jail of the country, though provision had been 
made for another at La Plata; but this one was 
not in use, though it was finished about the 15th 
day of June. The jail building at Port Tobacco 
was the place designated by the law for the de- 
tention of prisoners, and was the proper place for 
the detention of Cocking. As a public jail, it was 
under the supervision of the public authorities. 
By section 22 of article 51 of the Code of Public 
General Laws, it was the duty of the grand jury 
to visit it, and inquire into its condition, the man- 
ner it was kept and the treatment of the prisoners. 
If it were in any of these respects that the sheriff 
had failed in his duty, he was liable to be pro- 
ceeded against criminaJly. His duty to keep safe 
the prisoner was not for the benefit of the prisoner. 
It was that he might be detained until discharged 
in due course of law; but the sheriff cannot, un- 
der pretense of performing this duty, avail himself 
of the opportunities his position affords him, to 





indulge an evil spirit or wreak his malice on those 
over whom he has control. He must keep his 
prisoners safe, so that they may be thence dis- 
charged in due course of law. He must guard 
against the prisoners’ own devices. He must be 
prepared as far as he reasonably can to pre- 
vent evilly disposed persons on the outside from 
releasing them by force or in any wise against 
law; and, if his jail be attacked, he must inter- 
pose such resistance as he may be able to employ 
to defend his building so that he shall keep his 
prisoners. How he shall accomplish this may 
often be a matter of great difficulty, and one call- 
ing for the exercise of much judgment and high 
degree of courage. He will be required to take 
careful account of all the circumstances that sur- 
round him; estimate, in cases of outside attack, 
the forces he must encounter, and compare them 
with his means of defense, and, after due de- 
liberation, determine what course is best for him 
to pursue. If he does this honestly, with a full 
purpose to perform his whole duty, even though 
he make a mistake whereby a prisoner is injured, 
it would be monstrous to hold him civilly re- 
sponsible for damages to such prisoner. **A pub- 
lic officer is not liable to an action if he falls into 
error in a case where the act to be done is not 
merely a ministerial one, but is one in relation to 
which it is his duty to exercise judgment and dis- 
cretion, even though an individual may suffer by 
his mistake. A contrary principle would, indeed, 
be pregnant with the greatest mischief.’’ Ken- 
dall v. Stokes, 3 How. 98; Shear. & R. Neg., § 
156, and authorities cited. So, also, he must de- 
tain his prisoner in the common jail, unless some 
necessity makes it proper to remove him; but it 
is his province to determine when such necessity 
has arrived, and if, in the honest exercise of his 
discretion, he fails to remove him in time to avert 
a prospective danger, he cannot be held civilly 
responsible. 

We are not concerned now with a case in which 
malicious motives are imputed to the sheriff, as, 
for instance, like that of Asher v. Cabell, 50 Fed. 
Rep. 818, where a United States marshal, having 
taken a person into his custody, and shackled 
him, ‘knowingly delivered him over to incom- 
petent deputies and the known hostility of mobs.”’ 
Such conduct amounted to participation. It im- 
puted to the marshal the wicked purpose of per- 
mitting, if not aiding, the mob in its unlawful de- 
signs, and is wholly inconsistent with the idea of 
an honest performance of duty. Here no dis- 
honest or wicked purpose on the part of the 
sheriff is alleged, nor do the facts, as set out in 
the declaration, raise such an implication. If it 
could be shown that he placed the keys in the 
negro’s hands with the purpose of facilitating the 
mob in the accomplishment of its purpose to 
seize and destroy Cocking, or if the facts alleged 
implied this, the two cases would be parallel. 
But Cocking was in the common jail. where he 
ought to have been kept. If a necessity arose for 


his removal, the sheriff had power to so remove 
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him; but it was within his province to determine 
when such necessity had arrived, and he cannot be 
made to answer civilly if he made an honest mis- 
take. 

But the case made by the narr. goes much 
further than the mere safe-keeping of the 
prisoner. It raises the question bow far a sheriff 
should be held liable for injuries resulting from 
his failure to preserve the peace from a mob. 
Stripped of verbiage, the substance of the narr. is 
that the sheriff is liable in damages for injuries to 
Cocking, resulting from his failure to preserve the 
public peace. It is not an escape, for which, if it 
be a criminal matter, he must answer to the pub- 
lic (1 Bl. Comm. 346), or, if it be a civil case, to 
the party injured (as in Slemaker v. Marriott, 5 
Gill & J. 406), but a case where a ‘body of men,”’ 
unknown and ill-disposed, in defiance of law and 
order, forced themselves into the jail, conveyed 
the prisoner from thence, and hung him until he 
was dead. The narr. alleges the sheriff was 
warned by the negro, and was present at the final 
scene, and offered no resistance; but there is no 
charge that such passivity was with malicious in- 
tent. Such an allegation, we think, was neces- 
sary; for if, with adequate means to resist the 
attack, he forbore to employ them, but quietly 
permitted the mob to have its will, no other con- 
clusion would be possible than that he was a par- 
ticipant. As an officer having the jail in charge, 
and as a conservator of the peace, wielding the 
executive power of the county for the preserva- 
tion of the public peace, he cannot stand idly by, 
and allow the evil work to proceed, at a time 
when he had at his command the physical means 
to stay it. But, if his failure to do so was caused 
bona fide by the fact that he was physically unable 
to cope with the force confronting him, no re- 
sponsibility would fall on him. 

Tbe law applicable to sheriffs as conservators 
of the peace is so well stated in South v. Mary- 
land, 18 How. 396, that we will quote at length 
from the opinion delivered in that case: ‘‘It is,”’ 
said Grier, J., ‘‘an undisputed principle of the 
common law, that for a breach of a public duty 
an officer is punishable by indictment; but where 
he acts ministerially, and is bound to render cer- 
tain services to individuals for a compensation in 
fees or salary. he is liable for acts of malfeasance 
or non-feasance to the party who is injured by 
them. The powers and duties of conservator of 
the peace exercised by the sheriff are not strictly 
judicial; but he may be said to act as the chief 
magistrate of his county, wielding the executive 
power for the preservation of the public peace. 
It is a public duty, for neglect of which he is 
amenable to the public, and punishable by indict- 
ment only. The history of the law for centuries 
proves this to be the case. Actions against the 
sheriff for a breach of his ministerial duties in the 
execution of process are to be found in almost 
every book of reports; but no instance can be 
found where a civil action has been sustained 
against him for his default or misbehavior as con- 





servator of the peace by those who have suffered 
injury to their property or person through the 
violence of mobs, riots or insurrections. In the 
ease of Entick v. Carrington, 19 Howell, State Tr. 
p. 1062, Lord: Camden remarks: ‘No man ever 
heard of an action against a conservator of the 
peace as such.’ The case of Ashby v. White, 2 
Ld. Raym. 938, has been quoted to show thata 
sheriff may be liable to a civil action where he 
has acted in a judicial, rather than a ministerial, 
capacity. This was an action brought by a citi- 
zen entitled to vote for member of parliament, 
against the sheriff, for refusing his vote at an 
election. Gould, Justice, thought the action 
would not lie, because the sheriff acted as a judge; 
Powis. because, though not strictly a judge, he 
acted quasi judicially; but Holt, C. J., decided 
the action would lie: (1) Because the plaintiff 
had aright or privilege; (2) that, by the act of 
the officer. he was hindered from the enjoyment 
of it; (3) by the finding of the jury, the act was 


done maliciously. The later cases all concur in ° 


the doctrine that, where the officer is held liable 
to a civil action for acts not simply ministerial, 
the plaintiff must allege and prove each of these 
propositions. See Cullen v. Morris, 2 Starkie, 
577; Harman v. Tappenden, 1 East, 555, etc.” 

For these reasons, we are of opinion the narr. 
does not set out a sufficient cause of action. We 
will add that, even if it had been charged in the 
narr. that the sheriff acted maliciously, the offi- 
cial bond of that officer could not be held liable 
in a case like this. ‘The liability of the sureties is 
that of an express contract; that the sheriff ‘‘shall 
well and truly execute the office of sheriff, and in 
all things thereto appertaining, and should well 
and truly perform all the duties required by law 
to be by him performed.’ ‘This provision, it 
seems now to be well settled, binds the officer 
affirmatively to the faithful execution of his office. 
There is no clause to cover an abuse or usurpation 
of power—‘‘no negative words that he will com- 
mit no wrong by color of his office, nor do any- 
thing not authorized by law.” State v. Brown, 
54 Md. 325, 22 Am. & Eng. Enc. Law, pp. 556, 
557. For these reasons, it follows from what we 
have said the judgment must beaffirmed. Judg- 
ment affirmed. 


Nore.—General Principles Governing the Liabili- 
ties of Sheriffs.—A sheriff and the sureties on his bond 
are liable for his breaches of duty arising out of the 
performance of his ministerial duties. South v. 
Maryland, 18 How. 296. These acts include those 
which the laws authorize him to perform, and which 
are considered among the duties of his office. Hub- 
bard v. Elden, 43 Ohio St. 380; State v. Jones, 26 Mo. 
App. 190; State v. Griffith, 63 Mo. 515; State v. Davis, 
88 Mo. 585; State v. Hill, 17 W. Va. 402: State v. Mat- 
thews, 57 Miss. 1; Hewlett v. Schenck, 82 N. Car. 234: 
Praire v. Worth, 78 N. Car. 169. The distinction orig- 
inally was between acts done virtute officii, defined as 
those within the limits of his authority, but which he 
performed improperly, and for which his sureties 
were liable, and acts done colore officii, defined as acts 
of such a character that his office gave him no au- 
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thority to perform them, for which his sureties were 
not liavle. Gerber v. Ackley, 37 Wis. 43; Seeley v. 
Birdsall, 15 Johns. (N. Y.) 267; Morris v. Van Voast, 
19 Wend. (N. Y.) 283; Griffith v. Smith, 22 Wis. 646. 

His sureties are liable for an escape ( People v. Dike- 
man, 3 Abb. Pr. (N. Y.) 520); fora failure to levy 
(Com. v. Fry, 4 W. Va. 521); toreturn process (McNee 
v. Sewell, 14 Neb. 582; Governor v. Pleasants, 4 Ark. 
193); to deliver goods to the defendant on discontinu- 
ance of the action (Dennie v. Smith, 129 Mass. 148; Levy 
v. McDowall, 45 Tex. 220); for non-payment of money 
collected as sheriff (De la Garza v. Carolan, 31 Tex. 
887; Governor v. Wise, 1 Cranch [U. S.], 142; Thomas 
v. Collier, 4 Heisk. [Tenn.] 89; Heidenheimer v. Brent, 
59 Tex. 533); forloss of attachment by his negli- 
gence or voluntary act (Sandridge v. Jones, 2 La. 
Ann. 993; Com. v. Contner, 18 Pa. St. 439; Cotton v. 
Atkinson, 53 Ark. 98); for damage to property seized 
caused by his negligence (Witkowski v. Hem, 82 Cal. 
604); for overpayments exacted by him on process 
(Snell v. State, 438 Ind. 359); to a third person, a 
stranger tothe writ whose property he levies on (Lam- 
mon Vv. Feusier, 111 U.S. 17; Cumming v. Brown, 43 N. 
Y. 514; Greenfield v. Wilson, 138 Gray [Mass.], 384; Van 
Peet v. Littler, 14.Cal. 194; State v. Fitzpatrick, 64 Mo. 
185; Turner v. Killian, 12 Neb. 580; Turner v. Sisson, 
137 Mass. 191; Allbright v. Mills, 86 Ala, 324; People 
v. Mersereaux, 74 Mich. 687); for omitting statutory 
requirements at a sale (Stifer v. State, 114 Ind. 291); 
or for levying onexempt property. Casper v. People, 
6Ill. App. 28; Mace v. Gaddis, 3 Wash. 125; Cole v. 
Crawford, 69 Tex. 124; State v. Carrol, 9 Mo. App. 275. 
His sureties are not liable for acts of the sheriff which 
are not a part of his official duties (Walsh v. People, 
6 Ill. Abb. 204; People v. Foster, 133 Ill. 496; Kendall 
v. Aleshim, 28 Neb. 707; People v. Hilton, 36 Fed. 
Rep. 172); nor for breaches caused by the plaintiff’s 
acts (Skinner v. Wilson, 61 Miss. 90; Robertson v. 
Coker, 11 Ala. 466; Granberry v. Crosby, 7 Heisk. 
[Tenn.] 579); or if caused by instructions of plaintiff’s 
attorney (State v. Boyd, 63 Ind. 428); nor for pen- 
ties (State v. Nichols, 39 Miss. 318; Glasscock v. Ash- 
man, 52 Cal. 493). 








CORRESPONDENCE. 


CONFUSION OF CATTLE. 


To the Editor of the Central Law Journal: 

The calf referred to on p. 351, No. 18, vol. 47, be- 
longs to A, because the drover’s agent confused the 
cows, and they were not responsible for having calves. 
Seriously, it is only a case of confusion of goods, and 
the doctrine is clearly settled that the party in the 
wrong must suffer the loss; or, as in this case, forego 
the gain. J. A. WEBB. 








JETSAM AND FLOTSAM. 





TAXATION OF PATENT RIGHTS. 

One of the decisions of importance handed down by 
the New York Court of Appeals, upon its reconvening 
on the 5th inst., was that in People ex rel. Edison 
Electric Co. v. Brooklyn Assessors, in which it was 
held that patent rights cannot be assessed for taxation 
by the State. The case came to the court of last re- 
sorton appeal from affirmance of order vacating the 
assessment of relator’s capital stock. The relator 





claimed, and the court found, that the final 
assessment included $945,000, the value of certain 
patent rights owned by the relatcr which had 
been granted by the United States for certain in- 
ventions. Upon this finding the court vacated the as- 
sessment on the ground that patent rights were not 
taxable by the State. Parker, C.J., who wrote the 
opinion, found that although the point had not been 
previously passed upon by the court of appeals, the 
question presented in the appeal could not be consid- 
ered an open one, the Supreme Court of the United 
States having long ago asserted that patent rights 
could not be taxed by the States. Patent rights are, 
by the constitution of the United States and statutes 
passed thereunder, granted under federal constitu- 
tion, and necessarily for the promotion of federal pur- 
poses. It follows that the States are without the right 
tointerfere withthem. ‘“‘The right to tax a federal 
agency,” says Judge-Parker, ‘“‘constitutes a right to 
interfere with, to obstruct and even to destroy the 
agency itself, for, conceding the right of the State to 
tax at all, then it may tax to the point of destruction.” 
The question whether assuming the patent rights are 
not taxable by the States, and that the capital stock of 
an electrical company is used to pay forthe use of 
methods and appliances of a parent company, pro- 
tected by patents, it can be said that this stock is in- 
vested in patent rights are not taxable, the court de- 
clined to consider, holding that it was not properly be- 
fore the court.—Albany Law Journal. 








HUMORS OF THE LAW. 





His Injury.—Attorney—*‘ What ground have you for 
asking fora pension?” Applicant—‘‘Why, when the 
engagement began I lost my head.” 

At the Lawyers’ Club.—Briefs—*‘So lawyer Sharkey 
got ten thousand dollars for his services in breaking 
old Hannigan’s will? How much of an estate did old 
Hannigan leave, anyway?” Hilaw—‘*Why, ten thou- 
sand dollars, of course !”’ 
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1. ADMINISTRATION—Sales of Realty—Limitations.— 
Code Civ. Proc. § 1573, provides that no action for the 
recovery of real estate sold by an administrator can 
be maintained by an heir unless it be commenced 
within three years next after the settlement of the ad- 
ministrator’s final account. Section 1574 provides that 
this limitation shall not apply to minors or others un- 
der legal disability to sue at the time the right of ac- 
tion accrues, but that all such persons may sue at any 
time within three years after the removal of the dis- 
ability. Held, that as to minor heirs their right to sue 
is barred in three years after they reach their majority, 
irrespective ofthe settlement of the administrator’s 
account.— DENNIS V. BINT, Cal., 54 Pac. Rep. 378. 

2. ADVERSE POSSESSION — Rights of Co-tenants.— 
Where one of several tenants in common, who is in 
possession of the premises, conveys the same to a 
third person, who enters under such conveyance, 
claiming title to the whole, there is an ouster of the 
other tenants, which will bar their right of entry, if 
continued for the length of time required to establish 
title by adverse possession.—JOHNSTON V. VIRGINIA 
Coat & IRON Co., Va., 31S. E. Rep. 85. 

3. ASSIGNMENT FOR CRED!ITORS—Possession of Mort- 
gaged Chattels.—On assignment for benefit of credit- 
ors,the circuit court, which, under Rev. St. 1898, §§ 
1693-1702, has full ‘‘supervision of the proceedings” 
therein, and is authorized to ‘‘make all necessary 
orders for the execution of the same,” and finally for 
the proper distribution of the same, may properly 
order possession to be given to the assignee of goods 
mortgaged by assignor for less than their value.—DURR 
v. WILDISH, Wis., 76 N. W. Rep. 355. 

4. ATTACHMENT—Amendments of Affidavits.—An affi- 
davit in attachment which omits to state the amount 
of indebtedness due from the defendant is defective 
merely, and may be amended. Such amendment, 
when made, relates back to the time of the filing of 
the original affidavit, and the lien of the writ issued 
thereon is prior to that of a junior attachment levied 
before such affidavit was amended.—COYLE MERCAN- 
TILE Co. Vv. NIX, Okla., 54 Pac. Rep. 469. 

5. ATTACHMENT—Interpleader—Assignments for Cred- 
itors.—Where an insolvent debtor has made an assign- 
ment for the benefit of creditors generally, and before 
the expiration of the 20 days limited for filing the in- 
ventory the property is attached in actions by certain 
of the creditors, and sold by the sheriff, and, after 
judgment in the attachment proceedings, the proceeds 
of the sale are in the hands of the court awaiting dis- 
tribution, the general creditors of the assignor may 
interplead in said attachment action, asking the court 
to decree such proceeds a trust fund to be administered 
in equity, and distributed pro rata among all the cred- 
itors of the assignor, and for the appointment of a re- 
ceiver to administer such trust.—HOCKADAY Vv. DRYE, 
Okla., 54 Pac. Rep. 475. 

6. ATTACHMENT—Judgment in Rem.—An attachment 
is ancillary where a personal judgment is sought, but 
it is an original attachment where a judgment in rem 
only is sought.—SOUTHERN CALIFORNIA FRUIT EX 
CHANGE V. STAMM, N. Mex., 54 Pac. Rep. 345. 

7. ATTORNEY AND CLIENT—Agreement for Compensa- 
tion.—Under an agreement by an attorney reciting 
past services, in regard to a claim of the client to cer- 
tain property as heir or devisee, and requiring the at- 
torney to continue his services, and ‘‘secure all he can 
out of” the decedent’s estate for the client, in consid- 
eration of receiving an interest in the property se- 
cured, the fact that the property vests in the client by 
operation of law does not preclude the attorney from 
recovering such interest, where he rendered such serv- 
ices as were necessary to the establishment of his 





client’s right, or stood ready to render them.—MORAN 
v. L’ETOURNEAD, Mich., 76 N. W. Rep. 370. 

8. BANK—Refusal to Pay Drafts — Assignment.—A 
draft drawn in the ordinary form does not constitute 
an equitable assignment pro tanto of funds in the hands 
of the drawee to the credit ofthe drawer before such 
draft has been accepted or presented for payment.— 
GUTHRIE NaT. BANK V. GILL, Okla., 54 Pac. Rep. 434. 

9. BENEVOLENT ASSOCIATIONS—Upilateral Contracts. 
—A contract with a benevolent association, by which, 
onthe death of a member, each member shall be as- 
sessed for the benefit of deceased’s family, and on fail- 
ure to pay his assessment shall forfeit his membership, 
is unilateral.—_LEHMAN V. CLARK, IIl., 51 N. E. Rep. 222. 


10. BILLS AND NOTES—Indorsement.—Where a nego- 
tiable promissory note is indorsed by the payee and 
by K, athird person, by writing they names on the 
back of the note only, and the note is sold by the payee 
to another person, before maturity, both indorsers 
will be held to be ordinary indorsers.—GREEN V. KEL- 
LER, Kan., 54 Pac. Rep. 333. 


1l. CARRIERS—Passenger—Contributory Negligence. 
—In an action of tort against a railroad company for 
damages resulting from personal injuries, when it ap- 
pears that such injuries were caused by plaintiff jump- 
ing from a moving train of the defendant, and ata 
time when there was no apparent necessity for his 
leaving it, and when he was not induced so to act by 
the defendant, but was told by its agent not to do so, 
there can be no recovery.—WESTERN & A. R. Co. Vv. 
GOODWIN, Ga., 31 8. E. Rep. 157, 


12. CARRIERS OF GOODS—Damage to Goods Shipped.— 
An action for damages to goods brought against a rail- 
road company under section 2298 of the Civil Code is 
not maintainable when it affirmatively appears that 
the goods in question were consigned from a point be- 
yond the limits of this State under a contract stipulat- 
ing for their delivery at a point within this State which 
could not, inthe usual and ordinary course of trans- 
portation, be reached, and was not intended to be 
reached, by the defendant’s railroad. If it incurred 
liability for damaging the goods while being trans- 
ported on its line from the point to which they had 
been consigned under a contract of that kind to one of 
its stations, such liability could be established only by 
bringing a proper action, and supporting the same by 
appropriate evidence.—KtRR Vv. GEORGIA R. Co., Ga., 
318. E. Rep. 114. 

13. CARRIERS OF PASSENGERS—Misconduct of Con- 
ductor.—It is unquestionably the duty of a railroad 
company to protect a passenger against insult or in- 
jury from the conductor of the train on which the pas- 
senger is riding; and,this being so, the unprovoked 
use by a conductor to a passenger of opprobrious 
words and abusive language, tending to cause a breach 
of the peace, or to humiliate the passenger, or subject 
him to mortification, gives to the latter a right of ac- 
tion against the company.—COLE V. ATLANTA & W. P. 
R. Co., Ga., 81 8. E. Rep. 107. 

14. CARRIERS OF PASSENGERS—Tickets—Conditions.— 
If alocal ticket, limited or conditional, is sold to a 
passenger, it is binding on him only in case of express 
agreement; the mere stamping or printing of a limita- 
tion or condition on the face or back of a local ticket, 
and the acceptance of such ticket by the passenger, 
not being sufficient, in the absence of actual notice of 
such restrictions, and assent thereto, at the time of 
purchase.—LOUISVILLE & N. R. CO. v. TURNER, Tenn., 
47S. W. Rep. 223. 

15. CERTIORARI—Lies—Practice.—When an applica- 
tion for certiorari is heard on petition and answer, all 
material facts well alleged in the answer, and all ma- 
terial facts well alleged in the petition, which are not 
put inissue by the answer,and are consistent with 
the record of respondents, must be taken as true.— 
WEED V. CITY OF BOSTON, Mass., 51 N. E. Rep. 205. 

16. CONSTITUTIONAL LAW—Assignment for Benefit of 
Creditors.—Laws 1897, ch. 334, § 3, providing that an as- 
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signment for the benefit of creditors, made by the 
debtor within 10 days after his: property is levied on 
under process in favor of a creditor, shall dissolve 
such levy, is unconstitutional as to debts existing at 
the time of its passage, under Const. U.S. art. 1, § 10, 
prohibiting the passing of laws impairing the obliga- 
tion of contracts.—PENINSULAR LEAD & COLOR WORKS 
v. UNION OIL & Paint Co., Wis., 76 N. W. Rep. 359. 


17. CONSTITUTIONAL LAw—Equal Protection of the 
Laws—Jury.—Const. U. 8. Amend. 14, § 1, declaring 
that no State shall make or enforce any law which 
shall deny to any person within its jurisdiction the 
equal protection of the laws, means that no person or 
class of persons shall be denied the same protection 
of the laws which is enjoyed by other persons or 
classes in the same place and under like circumstan- 
ces.—APEX TRANSP. CO. V. GARBADE, Oreg., 54 Pac. 
Rep. 367. 

18. CONSTITUTIONAL LAW — Licenses — Pluinbers.— 
Laws 1897, ch. 338, in so far as it requires examination 
for license of plumbers, journeymen as well as master 
plumbers, ‘‘as to their practical knowledge of plumb- 
ing, house drainage and plumbing ventilation,” is a 
proper exercise of the police power.—STATE V. BEN- 
ZENBERG, Wis., 76N. W. Rep. 345. 


19. ConTRACTS—Action for Breach.—If one of the par- 
ties to a contract makes it impossible that he shall 
perform his promise, the other party may treat the 
contract as broken, and bring an action immediately. 
—STARK V. DUVALL, Okla., 54 Pac. Rep. 453. 


20. CONTRACTS—Cancellation—Mistake of Law.—Con- 
tracts made on the faith of the law as enunciated ina 
decision of a court of last resort,in the absence of 
fraud, misrepresentation, or want of knowledge of all 
the facts, will not be set aside because of a subsequent 
decision by the same court overruling the former one, 
since a mistake of law is no ground for relief.—PITTs- 
BURG & L. A. Iron Co. V. LaKk& SUPERIOR IRON CoO., 
Mich., 76 N. W. Rep. 395. 


21. CoNTRACT—Gambling Contracts—Futures.—Rev. 
St. § 1861, provides that any person contracting for the 
sale of cotton, etc., who shall pay money to any per- 
son on account ofa loss sustained on such contract 
may recover the amount so lost from the person to 
whom he paid the same. It also provides that any 
person who shall act as agent or middleman in mak- 
ing ‘‘any such contract,” or receive and forward any 
moneys in furtherance thereof, shall be liable to his 
principal or payor forthe amount so received. Held, 
that the words “any such contract” refer, not to the 
first part of the section, but to section 1859, which pro- 
vides that all contracts for the future delivery of cot- 
ton, etc., shall be void unless it was the intention of 
the parties that there should be an actual delivery in 
kind; and hence a person need not have sustained a 
loss by reason of the contract in order to recover mon- 
eys paid another who acts as agent or middlieman.— 
SAUNDERS V. A. C. PHELPS Co., 8. Car., 31S. E. Rep. 54. 

22. CONTRACTS — Performance — Actions.—Where a 
building contract for a gross consideration is only 
partly performed, no recovery can be had on a quantum 
meruit, unless complete performance was prevented by 
the owner’s wrong.—COCHRAN V. BALFE, Colo., 54 Pac. 
Rep. 399. . 

23. CONTRACT—Pleading — Amendment.—A contract 
between a manufacturer and a selling agent provided 
that on deferred payments commissions should be paid 
only on payment of the ndtes representing such de- 
ferred payments, and in proportion as payment should 
be made. In an action for commissions the agent de- 
clared solely on the contract, and alleged no breach, 
except failure to pay. Held, that he could not, under 
such averments, recover commissions on unpaid notes, 
on the theory that the principal had been negligent 
concerning their collection.—WESTINGHOUSE CoO. Vv. 
TILDEN, Neb., 76 N. W. Rep. 416. 

24. CONTRACTS—Reality of Assent—Confidential Rela- 
tions.—Where by a conveyance made after full disclos- 





ure of the facts, and on advice of counsel, a previous 
relation of trust and confidence between the parties is 
terminated, one of them cannot take advantage of the 
confidential relation tosvoid an agreement made 20 
months later, on advice of counsel, and on a thorough 
understanding of the facts.—BANNER V. ROSSER, Va., 
#18. E. Rep. 67. 

25. CORPORATIONS — Consolidation.—The statutes of 
this territory provide no authority by which one cor- 
poration has the power to consolidate with another 
corporation by putting in all of the property and fran- 
chises belonging to it, and attempting to form a new 
corporation; and without sach statutory authority no 
such power exists.—TOPEKA PaPER CO. vy. OKLAHOMA 
Pos. Co., Okla. , 54 Pac. Rep. 455. 


26. CORPORATIONS—Insolvency.—Where a stock sub- 
scriber discharges a debt of an insolvent corporation, 
for which all the stock subscribers thereof are liable, 
he may maintain an action for contribution against his 
co-stock subscribers.—BENNISON V. MCCONNELL, Neb., 
76N. W. Rep. 412. 


27. CORPORATIONS — Stockholders—Liability for Cor- 
porate Debts.—Gen. St. Kan. 1889, par. 1192, allows a 
judgment creditor of a corporation, after a return nulla 
bona, to enforce the judgment against any stockholder 
by separate suitagainst him. Paragraph 1205 provides 
that a stockholder who pays more than his proportion 
of acorporate debt may compel contribution by the 
other stockholders. Paragraph 1206 provides that no 
stockholder shall be liable to pay debts of the corpora- 
tion, beyond the amount due on his stock, and an ad- 
ditional amount equal to the stock owned by him. 
Held, that the cause of action under paragraph 1192 is 
transitory, and the liability of a stockholder ofa Kan- 
gas corporation will be enforced by the courts of Mas- 
sachusetts when the stockholder resides in that State. 
—HANCOCK Nat. BANK V. ELLIS, Mass., 51 N. E. Rep. 207 


28. COUNTIES—Liabilities.—A county is an involun- 
tary political and civil division of the territory, created 
by statute to aid in the administration of governmental 
affairs, and possessed of a portion of the sovereignty. 
All the powers with which itis intrusted are the pow- 
eis of the sovereignty which created it, and all the 
duties with which itis charged are the duties of the 
sovereignty. Itis only liable for such obligations as 
the legislature has imposed, or authorized it to create, 
or such as are necessarily incident to the objects of its 
creation.—BOARD OF COMRS. OF GREER COUNTY V. WAT- 
sON, Okla., 54 Pac. Rep. 441. 


29. CRIMINAL EVIDENCE — Confession.—A conviction 
may be lawfully had upon a free and voluntary confes- 
sion, though the same be not otherwise corroborated 
than by proof of the corpus delicti.—WIMBERLY V. STATE, 
Ga., 31 8. E. Rep. 162. 


30. CRIMINAL LAW — Formal Acquitta!.—An acquittal 
of the charge of feloniously bresking a storehouse with 
intent to steal and feloniously taken goods therefrom, 
is not a bar to an indictment for feloniously receiving 
the stolen goods.—COMMONWEALTH V. BraGG, Ky., 478. 
W. Rep. 212. 

31. CRIMINAL Law — Homicide.—A charge that, if the 
jury have a reasonable doubt as to whether the killing 
was done deliberately or premeditatedly, they cannot 
find defendant guilty of murder in the first degree; 
that, if they have such doubt as to its having been done 
in malice, they cannot find him guilty of murder in 
any degree, but only of manslaughter at the most; and 
that if they have such doubt as to guilt of man- 
slaughter, they should acquit,—is not misleading, as 
requiring an acquittal on a reasonable doubt of guilt 
of manslaughter alone, when, notwithstanding such 
doubt, the jury may still believe beyond a reasonable 
doubt that defendant ia guilty of marder.— STONEKING 
v. STATE, Ala., 24 South. Rep. 47. 

82. CRIMINAL Law — Jurisdiction — Property Stolen 
Elsewhere.—Under Pen. Code, § 497, providing that one 
stealing property in another State or country, and 
bringing it into California, ‘‘may be convicted and 
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punished” in the same manner as if such larceny had 
been committed in California, the superior court of the 
city and county to whichthe property was brought 
had jurisdiction of the accused and the offense.—PE£O- 
PLE V. BLACK, Cal., 54 Pac. Rep. 385. 

33. CRIMINAL Law — Rape — Felonious Intent.—In an 
indictment charging one with having committed the 
crime of rape upon a girl under 14 yearsof age, it is 
not necessary, under the statutes of Oklahoma, to al- 
lege that the crime was committed feloniously, or with 
a felonious intent.—ASHER V. TERRITORY, Okla., 54 
Pac. Rep. 445. 

34. CRIMINAL PRACTICE — Rape — Venue.—Evidence 
that the offense of rape was committed in ‘‘Rhea’s 
wheat field,” about 400 yards distant from the residence 
of a certain person, is not sufficient proof of the venue; 
the locality not being presumably within the knowl- 
edge of the court and jury.—WILKEY v. COMMON- 
WEALTH, Ky., 47S. W. Rep. 219. 


35. DEDICATION — Ownership of Legal Title.—Where 
the owner of land divides it into blocks, a sale by him 
of a portion thereof, under a plat showing streets, 
amounts to acommon-law dedication to the public of 
allthe streets inthe plat belonging to him, and is ir- 
revocable.—CLARK V. MCCORMICK, IIl., 51 N. E. R. Rep. 
215. 

36. DEED—Escrow — Unauthorized Delivery.—An es- 
crow obtained from the depositary by a fraud prac- 
ticed upon him by the grantee, who had not per- 
formed the conditions upon which delivery was to be 
made, the depositary being innocent of any wrong or 
bad faith, passes no title either to the grantee or to an 
innocent purchaser from'‘the latter. If, however, the 
grantor, after such improper delivery, ratified the 
same, the delivery was effectual to pass title from the 
grantor. (a) Whether or not in the present case there 
was ratification, as claimed, was a question which the 
judge ought to have submitted to the jury, instead of 
solving himself by granting a nonsuit.—DIXON V. BRIS- 
TOL Sav. BANK, Ga., 31S. E. Rep. 96. 


37. DEED—Right to Dower.—An instrument, although 
in form a deed, which by its terms was to operate only 
after the death of the maker or grantor, is testament- 
ary in its character, and not a deed,and passes no 
present estate in the premises therein described.— 
PINKHAM V. PINKHAM, Neb., 76 N. W. Rep. 411. 


38. DEED — Surrender.—Surrender by the grantee of 
an unrecorded deed must be with the intention or re- 
quest that it be destroyed, for the purpose of revesting 
title in the grantor, in order that the grantor may 
thereby acquire even the equitable title.—FLETCHER V. 
SHEPHERD, Iil., 51 N. E. Rep. 212. 


39. EQuity—Right to Jury Trial.—There is, in equity 
cases,no constitutional right oftrial byjury in this 
State; but such right, so far as it exists, is statutory 
only.—BEMIS v. ARMOUR PACKING CoO., Ga., 31S. E. 
Rep. 173. 

40. EVIDENCE — Customs and Usages.—In an action 
for services in piastering a house, there being no con- 
tract or agreement between the parties that the work 
should be paid for by the yard, or stipulation regard- 
ing the priceto be paid, andthe action being upon a 
quantum meruit to recover the reasonable value of the 
service, itis immaterial whether there isor is not a 
usage of trade in the business of plastering, by 
which the number of yards of plastering done is com- 
puted from outside measurements of the building, in- 
cluding all openings for doors and windows. Such 
usage, if it existed, would only be material to be 
shown where the price per yard was stipulated by con- 
tract, and the issue alone was the number of yards.— 
ALLISON V. SHINNER, Okla., 54 Pac. Rep. 471. 

41. EVIDENCE—Execution of Note.—While it isincum- 
bent upon a party offering in evidence a paper the exe- 
cution of which he is required to prove, and which 
purports to have been attested by a subscribing wit- 
ness, to introduce or account for such witness, if the 
latter upon his examination does not remember or de- 





nies that he attested the instrument the execution 
thereof may be then procured by any other competent 
evidence.—BUCHANAN V. SIMPSON GROCERY CO., Ga., 
318. E. Rep. 105. 


42, EVIDENCE — Subscriptions — Parol Evidence.— It 
was, in the trial of an action upon a contract of sub- 
scription for certain books, signed at the solicitation 
of an agent of the plaintiff, and stipulating that ‘‘no 
other conditions or representations than those here- 
with printed will be binding upon the subscriber or 
publisher,” erroneous to admit parol evidence of rep- 
resentations made by the agent as to matters not men- 
tioned in the contract as executed.—BARRIE V. SMITH, 
Ga., 31S. E. Rep. 121. 


43. FEDERAL CouRTS — Jurisdiction — Averments of 
Citizenship.—A petition which avers the residence of 
the parties only cannot be amended on appeal so as to 
show citizenship; but the judgment may be reversed, 
and the cause remanded, with instructions to dismiss 
the suit, unless, by proper amendment below, diverse 
citizenship is made to appear.—PREFERRED ACC. INS. 
Co. OF NEW YORK V. BARKER, U.S. C. C. of App., Fifth 
Circuit, 88 Fed. Rep. 814. 


44. FEDERAL Courts — Jurisdiction —Indians—Terri- 
tories.—It is not required that the United States shall 
exercise sole and exclusive jurisdiction over an Indian 
reservation and its inhabitants, in order that the 
United States courts may have jurisdiction to try of- 
fenses made punishable by the laws of the United 
States when committed upon such reservations. Sec- 
tion 2145, Rev. St. U. S., makes all offenses which would 
be punishable if committed in a place over which the 
United States exercise sole and exclusive jurisdiction 
likewise punishable when committed in the Indian 
country. And the United States courts have jurisdic. 
tion of all such offenses when committed by any per- 
son other than an Indian, and also of all such offenses 
when committed by an Indian on an Indian reserva- 
tion, except the specific crimes of murder, man- 
slaughter, rape, assault with intent to kill, arson, 
burglary, and larceny.—GOODSON V. UNITED STATES, 
Okla., 54 Pac. Rep. 423. 


45. FRAUDULENT CONVEYANCES—Grounds of Invalid” 


ity.—A bill to set aside conveyances as in fraud of 
creditors, averring that, subsequent to the time when 
complainant’s claims accrued, defendant grantors, be- 
ing insolvent, organized a corporation, of which the 
stock was held by themselves and their relatives, and 
without consideration, and for the purpose of defraud- 
ing their creditors, conveyed their property to it, and 
that such stockholders as were not parties to the fraud 
had knowledge thereof, is not demurrable for want of 
equity.—STEINER LAND & LUMBER CoO. V. KING, Ala., 
24 South. Rep. 35. 

46. FRAUDULENT CONVEYANCES — Preferences. — A 
mortgage to acreditor was left for delivery with a third 
person. The delivcry, however, was not to take place 
prior to assent given by the mortgagor. Before deliv- 
ery, the debtor conveyed the same premises to another 
creditor. Held, that the deed would not be set aside 
as being a preference, since a debtor may use his prop- 
erty to secure his creditors in such order as he may 
select.—BELDING SAV. BANK V. MOORE, Mich., 76 N. W. 
Rep. 368. 

47. GUARANTY—Change in Principal Contract.—Civ. 
Code, § 2819, providing that a guarantor is exonerated 
if by any act of the creditor without the consent of the 
guarantor the original obligatioa of the principal is 
altered in any respect, applies to a guaranty of pay- 
ment under a contract whereby the principal was to 
take and pay for a certain amount of milk daily, 
though the contract, as modified without guarantor’s 
consent, provided that the principal should purchase 
a less amount daily.—DRISCOLL V. WINTERS, Cal., 54 
Pac. Rep. 387. 

48. GUARDIAN AND WARD — Claim of Guardian for 
Board.—Neither the ward nor bis real estate is liable 
for the claim of a former guardian for his board and 
maintenance.—BATES V. HALL, Ky., 478. W. Rep. 216. 
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49. HOMESTEAD OR WIDOW’S ALLOWANCE—Election.— 
Where a husband, as the head of a family, has a home- 
stead set apart for himself and wife, and afterwards 
dies, his widow may elect either to allow the home- 
stead to remain for her benefit, as the sole beneficiary, 
or to take a year’s support out of the homestead prop- 
erty.—MILLER V. CROZIER, Ga., 31S. E. Rep. 122. 

560. HUSBAND AND WIFE—Alimony—Separation from 
Husband.—Where a wife leaves her husband without 
his consent, and, while living separate and apart from 
him, files her bill for alimony under the statute, the 
burden of proof is upon her to establish, in addition to 
the other required proofs, that she left her husband 
for justifiable cause.—DUMMER V. DUMMER, N. J., 41 
Atl. Rep. 149. 

51. HUSBAND AND WIFE — Contracts of Married 
Women.—A married woman incapacitated by the law 
of the place of her domicile to bind herself by a prom- 
issory note cannot be made liable on such a note be- 
cause of the fact that, though executed at the place of 
residence, it was made payable in another jurisdiction, 
where she would be authorized by the law to make 
such a contract.—HAGER V. NATIONAL GERMAN-AMERI- 
CAN BANK, Ga., 31S. E. Rep. l4l. 

52. InJUNCTION—Interference with Homestead Entry. 
—It has now become the settled law of this territory 
that mandatory injunction is a proper proceeding to 
prevent one whose homstead entry on public land has 
been canceled from interfering with or disturbing the 
possession of the entryman while the title to the land 
is in the United States.—CALHOUN V. MCCORNACK, Okla., 
64 Pac. Rep. 493. 

53. INJUNCTION—Petition—Bond.—The provisions of 
section 4927 of the Civil Code, which require the plaint- 
iff in an application for an injunction to prevent the 
cutting of timber to attach to his petition an abstract 
of his title, and give a bond for damages when the re- 
straining order is granted, are not applicable in a case 
where the plaintiff alleges and proves the insolvency 
of the defendant.—SMITH V. SMITH, Ga., 31 S. E. Rep. 
135. 

54. INSURANCE—Agency—Imputed Notice.—An agent 
of one insurance company who applies to the agent of 
another company to take part of the insurance he has 
negotiated on a vessel, and who receives from such 
other agent the policy issued by his company and de- 
livers it to the insured, after attaching thereto a slip 
direeting it to be returned to him for renewal, does not 
thereby become the agent of the latter company, so as 
to make it chargeable with his knowledge of an excess 
of insurance above that allowed by such policy.—Mc 
ELROY V. BRITISH-AMERICA A8sUR. Co., U. S. CO. C., D. 
(Wash.), 88 Fed. Rep. 863. 

65. JUDGMENT -Set-off.—On a motion under Civ. Code, 
§ 877, to set off one judgment against another, the 
party resisting the set-off cannot, as evidence of his 
right to the exemptions allowed to a housekeeper with 
a family, even if such right constitute a defense, read 
his pleading filed in the former case.—BUSH V. MON- 
ROK, Ky., 475. W. Rep. 215. 

56. JUDGMENTS—Vacation—Surprise.—Rev. St. 1878, § 
2832, empowering courts, within one year after notice 
thereof, to relieve a party from a judgment rendered 
against him through mistake, surprise or excusable 
neglect, has no application to a judgment which has 
been affirmed by the supreme court, since section 3071 
provides that, on remitment of the judgment of the 
supreme court, ‘‘final judgment shall thereupon be 
entered in the court below in accordance therewith, 
except when otherwise ordered.”—EAN V. CHICAGO, M. 
& ST. P. Ry. Co., Wis., 76N. W. Rep. 329. 

57. JUSTICES OF THE PEACE—Forcible Entry.—A jus- 
tice of the peace has no jurisdiction in an action of 
forcible entry and detainer, in which the vendor of 
real estate brings an action to recover the possession 
of premises against a purchaser to whom he has made 
a contract for the sale of the land, and whom he has 
put in possession thereof, and who has made default 
in the payment of the purchase price.. The remedy is 









by an action in the district court to rescind the con- 
tract, or to foreclose the equitable interest of the pur- 
chaser.—SMITH V. KIRCHNER, Okla., 54 Pac. Rep. 439. 

58. LANDLORD AND TENANT—Damages for Breach.— 
Probable profits, as shown by those for previous years 
from the conduct of the same business in the same 
place by the same party, may be recovered as damages 
for breach of the lessor’s agreement to repair, whereby 
continuance of the business is prevented.—RaYNOR Vv. 
BLAaTZ BREWING CoO., Wis., 76 N. W. Rep. 343. 

59. LANDLORD AND TENANT—Leases—Construction.— 
Under a lease of offices stipulating that, if other offices 
in the building should be rented at a less sum than the 
lessee was paying, such reduction should also be made 
to him for the term of his lease, the lessee cannot, on 
the happening of the contingency, recover the differ- 
ence between the amount previously paid and what he 
would have paid at the reduced rate.—COPELAND V. 
GOLDSMITH, Wis., 76 N. W. Rep. 358. 

60. LIBEL AND SLANDER—Actionable Words.—A notice 
to the employees of a firm that a merchant was an- 
tagonistic to the firm, and requesting them to refrain 
from disclosing to him anything concerning their busi- 
ness, and saying, further, ‘‘and his expressed inten- 
tions being to hinder and embarrass us still further, 
we especially request our employees to refrain from 
associating with him, either directly or indirectly, and 
suggest that no one of our agents, representatives or 
employees trade or deal with him in any manner 
whatever,” is actionable, if charged with proper innu- 
endoes.— CHIATOVICH V. HancueTtT, U. 8. C. C., D. 
(Nev.), 88 Fed. Rep. 873. 

61. LIFE INSURANCE — Assignment — Rights of As- 
signee.—An assignment of a life policy, which pur- 
ports to transfer all rights thereunder absolutely in 
consideration of asum advanced to the insured and 
the payment of future premiums, is not wholly void 
for illegality, but vests the legal title to the policy in 
the assignee, who may, afterthe death of the insured, 
maintain an action thereon in his own name, though 
he will be accountable as trustee for all the proceeds 
above the amount of his advances, with interest.— 
WIDAMAN V. HUBBARD, U.S.C. C., 8. D. (Cal.), 88 Fed. 
Rep. 806. 

62. LIFE INSURANCE — Mutual Benefit Insurance.— 
Where, in a contract of life insurance in a mutual! ben- 
efit society, it is stipulated that the insurer shall not 
be responsible under it if the health of the insured 
shall become impaired by the use of narcotics or alco- 
holic, vinous or malt liquors, this stipulation amounts 
to a promissory warranty on the part of the insured, 
and a breach thereof will work a forfeiture of the 
policy.—WaTERS V. SUPREME CONCLAVE KNIGHTS OF 
DaMON, Ga., 21S. E. Rep. 155. 

63. Lis PENDENS—Laches.—The protection afforded 
to a plaintiff under the doctrine that lis pendens is 
notice to all the world may be lost by a failure on his 
part to prosecute his action with due diligence.— 
TINSLEY V. RICE, Ga., 31 8. E. Rep. 174. 

64. MANDAMUS—Claims Against County—Warrants.— 
A petition for a mandamus to compel county commis- 
sioners to issue a warrant in payment of a claim al- 
lowed by the board, or in default of funds against 
which to draw, to provide for the payment of the sum 
allowed by the levy of a tax, is demurrable where it is 
not stated that there is money in the treasury out of 
which the warrant demanded might be paid, or, if the 
money was not in the treasury, that 80 per cent. of the 
levy of taxes to be collected was not already ex- 
hausted, within Sess. Laws 1887, pp. 241, 242.—VINCENT 
Vv. BOARD OF COMMRS. OF HINSDALE CounrTY, Colo., 54 
Pac. Rep. 393. 

65. MANDAMUS—Title to Office.—Where the relations 
existing between the principal of a high school and 
the high school board are purely of a contractual char- 
acter, mandamus will not lie to compel a new board 
elected by the common council to take the place of 
the board executing the contract, to conform to the 
contract, since there is another adequate legal rem_ 
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edy.—STATE V. BOARD OF EDUCATION OF CITY OF SOUTH 
MILWAUKEE, Wis., 76 N. W. Rep. 351. 

66. MASTER AND SERVANT— Injury to Employee.— 
Where one brings an action against a railway com- 
pany for injuries he sustained growing out of the de- 
fective construction of a platform upon which he was 
engaged at work as an employee and servant of the 
company, such a suit cannot be converted into an ac- 
tion against the railway company, as owner of the 
premises where plaintiff was hurt, and as landlord of 
the plaintiff's employer.—CENTRAL OF GEORGIA RY. CO. 
v. WILLIAMS, Ga., 31 8. E. Rep. 134. 

67. MASTER AND SERVANT—Negligence—Fellow-serv- 
ants.—A servant was employed to attend certain stoves 
designed for heating air which was discharged into 
blast furnaces. It wasdangerousto work at the stoves 
when a biast was on, which was unknown to the serv- 
ant. Held, that the failure of the master to inform the 
servant of the danger was not negligence, unless it 
was reasonably to be apprehended that the circum- 
stances requisite to set the danger in motion might 
occur.—DAHLKK V. ILLINOIS STEEL CO., Wis., 76N. W. 
Rep. 362. 

68. MECHANICS’ LIENS — Sufficiency of Notice.—A 
notice of a claim to a mechanic’s lien recited that, in 
addition to the work required under the contract, ex- 
tra work for the agreed price of five dollars was per- 
formed, which claim was set out in plaintiff's petition, 
and was not denied by the answer. Held, that such 
admission supported the statement in the notice of 
the claim for extra work.—MCGINTY V. MORGAN, Cal., 
54 Pac. Rep. 392. 

69. MORTGAGES — Deficiency Decree.—Under How. 
Ann. St. § 6702, authorizing a deficiency decree in fore- 
closure proceedings on the incoming of the report of 
sale, a deficiency decree obtained without notice to 
the mortgagor is invalid.—PRENTIS V. RICHARDSON’S 
ESTATE, Mich., 76 N. W. Rep. 381. 


70. MORTGAGES — Equitable Mortgages.—Where a 
deed, absolute on its face,is given in security of a 
debt, and an agreement or bond is executed by the 
grantee for reconveyance conditioned upon the pay- 
ment by the grantor of the debt secured, and both in- 
struments are of the same date, and were executed and 
delivered at the same time, and as parts of one trans- 
action, they will be held to be a legal mortgage.— 
WEISEHAM V. HOCKER, Okla., 54 Pac. Rep. 464. 


71. MORTGAGES — Foreclosure — Redemption.— The 
right of the owner of real estate to redeem the same 
from sale under an execution or order of sale is purely 
statutory, and he must avail himself of the right prior 
to the confirmation of the sale.—GOSMONT Vv. GLOE, 
Neb., 76 N. W. Rep. 424. 


72. MUNICIPAL CORPORATIONS—Debt Limit.—Moneys 
to be derived by a city during the year from licenses 
cannot be considered on the question of whether it 
has exceeded its debt limit, being entirely uncertain in 
amount, and not dependent on any act of the city.— 
RICE v. CITY OF MILWAUKEE, Wis., 76 N. W. Rep. 341. 

73. MUNICIPAL CORPORATIONS — Ordinance. — Laws 
1893, ch. 312, § 72, requiring a municipal ordinance to be 
published for a stated time, with a notice of the time 
of its consideration, is mandatory.—HERMAN V. CITY 
OF OCONTO, Wis., 76 N. W. Rep. 364. 

74. MUNICIPAL CORPORATIONS—Sewer Contracts.—A 
contract with a city for constructing a sewer provided 
that the city should withhold a certain sum from the 
contract price for six months after the completion of 
the work, to make any repairs necessary, and at the 
end of such period should pay the contractors said 
sum, or so much thereof as had not been paid, for the 
repairs. Part of said sum was expended for repairs 
made before the expiration of the six months, and the 
additional expenditures for repairs within the suc- 
ceeding two months exceeded the sum retained. The 
city began the work of repairs well within the six 
months, and the good faith of its acts was in no way 
questioned. Held, that the contractor could not re- 





cover the balance in excess of the cost of repairs ex- 
pended atthe end of the six months, within the rule 
that particular clauses of a contract are subordinate to 
its general intent.—J. M. GRIFFITH CO. ¥. CITY OF Los 
ANGELES, Cal., 54 Pac. Rep. 383. 

75. NATIONAL BANKS—Assessment of Stock—Sale.—A 
sale of all the shares of stock held by a shareholder in 
anational bank when such sale is made, under the 
provisions of and forthe purpose set furth in section 
5205, Rev. St. U. 8., as amended by Act June 30, 1876, is 
void, unless at such sale the stock brings a price equal 
in ameunt to the assessment placed thereon under the 
provisions of that section.—MERCHANTS’ NAT. BANK OF 
ROME V. FOUCHE, Ga., 318. E. Rep. 87. 


76. NATIONAL BANKS—Taxation of Capital Stock.— 
Taxes upon the capital stock of a national bank can- 
not be enforced against the bank, or be made payable 
out ofthe assets of such bank in the hands of a re- 
ceiver. Such taxes are levied upon the shares of stock, 
as personal property of the holder of such stock, and 
are recoverable against the owner and holder of such 
shares of stock, and not against the bank or its assets. 
—GRAY V. LoGaN County, Okla., 54 Pac. Rep. 485. 


77. NEGLIGENCE—Dangerous Machinery or Premises. 
—The requirements of reasonable foresight and rea- 
sonable precaution to prevent injury to another do not 
impose on an owner a duty to keep his premises or 
work in a suitable condition for those who come 
thereon solely for their own purposes, without any en- 
ticement, allurement, inducement, or express or im- 
plied assurance of safety. As to such persons the 
rules regulating the duty of a master to his servants 
do not apply.—BERLIN MILLS Co. Vv. CROTEAU, U. 8. C. 
C. of App., First Circuit, 88 Fed. Rep. 860. 


78. NEGLIGENCE—Passenger Elevators.—The propri- 
etor of an office building is bound to have the passen- 
ger elevators operated with the highest degree of skill 
and care commensurate with or proportionate to the 
possibility of injury to passengers.—OBERNDORFER V. 
PABST, Wis., 76 N. W. Rep. 338. 


79. NEw TrRIaAL—Third—When Prohibited.—Thomp. & 
8. Code, § 3122, providing that not more than two new 
trials shall be granted to the same party in an action 
at law, which was intended to prohibit more than two 
new trials on the facts or merits only, precludes the 
granting of a third new trial where the first new trial 
was granted on the ground that “the jury disobeyed 
the instructions of the court, and because the verdict 
is against the preponderance of evidence,” and where 
no grounds for the granting of the second new trial 
were assigned by the court, since it will be presumed 
that the latter new trial was granted on the merits.— 
LOUISVILLE & N. R. CoO. Vv. GREEN, Tenn., 47 8. W. Rep. 
221. 

80. OFFICERS—County Treasurer—Liability on Official 
Bond.—In an action on an official bond of a county 
treasurer, the fact that the moneys were deposited in 
a solvent banking institution, which thereafter failed, 
resulting in the loss of the funds, without any fault or 
negligence on the part of the treasurer, constitutes no 
defense to said action.—VAN TREES V. TERRITORY, 
Okla., 54 Pac. Rep. 495. 

81. OFFICERS — Tenure of Office — Vacancy.—The 
qualification of Const. art. 15, § 2, inhibiting the legis- 
lature from creating an office, tenure of which is longer 
than four years, contained in section 1, declaring that 
‘fall officers,’’ except members of the legislature, shall 
hold their offices, till their successors are ‘‘elected or 
qualified,” is not limited to offices created by or pro- 
vided for in the constitution, or to such as are filled by 
an election by the people, as contradistinguished to 
those to which appointment is made by the legisla- 
ture.—STATE Vv. COMPSON, Oreg., 54 Puc. Rep. 349. 

82. PARENT AND CHILD—Action for Services.—Where 
a grandfather takes a grandchild into his home, and 
supports him until he attains his majority, a claim by 
the grandchild for services rendered must be based 
upon proof of an express contract with the grand- 
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futher, or on direct and unambiguous facts, from which 
it may be reasonably inferred that there was an ex’ 
press contract by which the grandfather was to pay, 
andthe grandchild to receive pay, for the services.— 
JACKSON’S ADMR. V. JACKSON, Va., 31S. E. Rep. 78. 

83. PARENT AND CHILD — Claim for Support.—When a 
person is living in loco parentis with another, both are 
estopped from claiming for wages or services per- 
formed on the one hand, or for board and necessaries 
furnished on the other, unless an express contract for 
compensation is proved.—GARCIA V. CANDELARIA, N. 
Mex., 54 Pac. Rep. 342. 


84. PARTITION — Right*to Jury.—In an action by one 
of several tenants in common for the partition of lands, 
where the only question before the court is whether or 
nota fair equitable division of the land can be made 
by metes and bounds, the judge has the legal right, un- 
der section 4793 of the Civil Code, to determine this 
question without the intervention of a jury.—RODGERS 
v. PRICE, Ga., 31S. E. Rep. 126. 


85. PARTNERSHIP — Appointment of Receiver.—A re- 
ceiver will be appointed at the instance of a partner 
when it appears that the firm is insolvent, that its ac- 
counts have been confused by the defendant partners 
with those of other firms of which they are also mem- 
bers, that they have fraudulently procured assign- 
ments to be made by such other firms, und have con- 
fessed judgments in favor of their relatives, which can 
only be satisfied out of their partnership interest.— 
WATSON V. BETTMANN, U.S.C. C., D., (W. Va.), 88 Fed. 
Rep. 825. 

86. PAYMENT—Application.—In the absence of appli- 
cation by the parties of payment, it will be applied to 
the earliest items of the account.--LODGE V. AINSCOW, 
Del., 41 Atl. Rep. 187. 

87, PayMENT—Evidence.—In an action by an indorsee 
against accommodation acceptors of a bill, where the 
defense was payment by the drawer, plaintiff might 
show that several months afterthe alleged payment 
the drawer executed to the acceptors a note which in- 
cluded the amount of the bill sued on.—STEINER V. 
JEFFRIES, Ala., 24 South. Rep. 37. 


88. PLEDGE — Collaterals.—Notice of intention to sell 
collaterals, followed by postponement of sale by agree- 
ment of the parties, is not ‘‘recourse”’ thereto, within 
the provision of the note for which they were given 
that, “if recourse is had to the collaterals, any excess 
of collaterals upon this note shall be applicable to any 
other note against the maker hereof,”’ so that, before 
actual sale, redemption may be had by payment merely 
of the note with which the collaterals were givea.— 
WINKLER V. MAGDEBURG, Wis., 76 N. W. Rep. 332. 

89. PRINCIPAL AND AGENT — Embezzlement by Agent 
—Gaming.—Brokers who receive from a bank president 
drafts of the bank in payment for his private losses in 
board of trade speculation, under circumstances charg- 
ing them with notice that the drafts represent money 
embezzled from the bank, are liable tothe bank for 
the proceeds of sucn drafts.—BHARD V. MILMINE, U. 8. 
C.C., N. D. (IL.), 88 Fed. Rep. 868. 

90. PRINCIPAL AND AGENT—Factor — Reimbursement 
for Advances.—A factor who has made advances to his 
principal, or incurred expense in taking care of the 
property of such principal, is authorized to sell a suffi- 
cient amount ofthe property to reimburse himself, 
but the sale must be had according tothe usage of 
trade and inthe exercise of asouod discretion. (a) 
The power of sale above referred to is not revoked by 
the death of the principal.—WILLINGHAM V. RUSHING, 
Ga., 318. EK. Rep. 180. 

91. PRINCIPAL AND AGENT—Husband and Wife.— 
Plaintiff arranged witha husband, who was general 
manager of his wife’s business, to collect certain 
money. The money was collected inthe name of the 
wife, through the husband as agent, deposited to her 
credit in bank, and a part paid to plaintiff by check 
drawn by the husband inthe name of the wife. Held, 
that the wife would be liable for the unpaid balance, as 





for money had and received.—LEPPEL V. KENGLEKAMP, 
Colo., 54 Pac. Rep. 403. 

92. PRINCIPAL AND AGENT—Liability to Third Person. 
—An agent, the fact of agency and name of principal 
being disclosed, who receives money for his principal, 
which he fails to pay to the latter, is not liable to the 
payor, either in an action for conversion or for money 
had and received.—HUFFMAN V. NEWMAN, Neb., 76 N. 
W. Rep. 409. 

93. PRINCIPAL AND AGENT—Representations of Agent. 
—An owner of land who employs an agent to gel! his 
land, is not responsible to one whom the agent, by 
false representations as to organizations and stock of 
a corporation, induces to take stock therein, though it 
is organized to buy the land, and the same is conveyed 
to it; it not being claimed that such owner had any- 
thing todo with the corporation or the procuring of 
subscriptions to its stock.—HOY&R V. LUDINGTON, Wis., 
76 N. W. Rep. 348. 

94. RAILROAD COMPANY — Crossing Accidents—Con- 
tributory Negligence.—One going on railroad tracks at 
a street crossing, in spite of gates let down to bar the 
way, Cannot recover for injury by a passing train, and 
this though he looked both ways, and listened for 
trains, and the train was backing up without any 
lights, or man on the rear end, and persons were ac 
customed to cross there when the gates were down.— 
DOUGLAS V. CHICAGO, M. & ST. P. R¥. Co., Wis., 76N. 
W. Rep. 356. 

95. RaILROAD COMPANY — Negligence.—A petition 
filed against a railroad company for damages, in which 
it is alleged that the plaintiff, a boy of 10 years of age, 
was injured while attempting to get upon the ladder of 
a moving freight car, it not alleging, however, that 
this attempt was known toany ofthe employees in 
charge thereof, sets forth no cause of action. The 
foregoing is true notwithstanding the fact that upon 
previous occasions he had been in the habit of climb- 
ing upon, and riding on, the moving trains of the de- 
fendant, with the knowledge and permission of its 
agents and empioyees.—UNDERWOOD V. WESTERN & A. 
R. Co., Ga., 31S. E. Rep. 123. 

96. RAILROAD COMPANY — Side Tracks in Street—In- 
junction.—Where a railway company, by an act of the 
general assembly, is duly authorized to construct and 
operate a side track of its railroad in a given street of 
a city, thé fee to which street is in the State, a court of 
equity will not enjoin it from so doing, merely to pre- 
vent consequential damages tothe property of a pri- 
vate citizen which is located upon such street.—BoRr- 
RUS V. CITY OF COLUMBUS, Ga., 318. E. Rep. 124. 

97. RAILROAD COMPANY — Street Railroads — Negli- 
gence.—A pedestrian who looked for approaching 
street cars when some 12 feet from the street crossing, 
and saw only a covered wagon, which was between 
him andthe approaching car, was guilty of contribu- 
tory negligence, where he did not look again, the view 
being unobstructed when he was a few feet from the 
crossing.—DOHERTY V. DETROIT CITIZENS’ ST. Ry. CoO., 
Mich., 76 N. W. Rep. 3877. 

98. REMOVAL OF CausEsS—Effect of Filing Petition and 
Bond.—On the filing of a petition inthe State court 
stating the essential facts for removal, accompanied 
by a proper bond, the cause is ipso facto removed, and 
the State court can take no further action.—POSTAL 
TEL. CABLE CO. V. SOUTHERN RY. Co., U. 8. C. C., W. 
D. (N. Car.), 88 Fed. Rep. 801. 

99. REMOVAL OF CausEsS—Time of Application.— 
When a party not served enters a voluntary appear- 
ance, with a stipulation that he shall havea certain 
time to plead, an applicetion for removal made within 
that time is made in time, although not within the 
statutory time for answering.—TRacy V. MOREL, U.S. 
C. C., D. (Neb.), 88 Fed. Rep. 801. 

100. REPLEVIN.—One who has purchased goods, ready 
for delivery and set apart, may, on payment of part 
purchase price and refusal of tender of balance, main- 
tain replevin for the goods.—ABRAHAM * KARGER, 
Wis., 76 N. W. Rep. 330. 
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101. SaLE—Conditional Sale.—A stipulation in a con- 
tract of conditional sale of personal property to the 
effect that, if default shall be made in any of the pay- 
ments therein mentioned, the buyer agrees to return 
the property, and that the seller or its agent may re- 
sume actual possession of the same, taken in connec- 
tion with the entire language of the contract, is to be 
construed as placing upon the buyer the duty of deliv- 
ering the property to the seller, when demanded, after 
a breach of the contract by the former.—FINLAY Vv. 
LUDDEN & BATES SOUTHERN MoSIC HOUSE, Ga., 31S. E. 
Rep. 180. 


102. SALE—Inspection — Delivery.—Though contract 
for sale of timber is made without reference to a prop- 
osition of the seller for inspection by the buyer ata 
point intermediate that of shipment and delivery, sub- 
sequent acceptance by the buyer of the proposition 
modifies the contract.—FRasER V. ROSS, Del., 41 Atl. 
Rep. 204. 


103. SALES—Pleading—Evidence.—In an action to re- 
cover on account for goods sold and delivered, defend- 
ant denied that the full amount of the account was as 
stated, and that he was indebted to plaintiff for the 
balance claimed. Held, that the denial of the indebt. 
edness raised no issue, nor was the purchase of the 
goods charged to have been brought so negatived as to 
force plaintiff to prove his case.—LOZIER V. HANNAN, 
Colo., 54 Pac. Rep. 399. 


104. SALES—Rescission by Buyer—Fraud.— Where one 
offers to buy of another a particular article of certain 
quality, and the seller fraudulently ships to him a dif- 
ferent article or one of inferior quality, and where the 
buyer has no opportunity of exuminiug the property 
purchased until after its delivery, he has a right to 
rescind the contract, if the offer to do so is made within 
a reasonable time after the discovery of the fraud 
practiced upon him.—HOYLE V. SOUTHERN SAW WORKS, 
Ga., 318. E. Rep. 137. 


105. SET-OFF — Judgments. — Judgments in cross ac- 
tions may be set off, the one against the other, when 
the parties in interest are the same,on motion ad- 
dressed to the court in which one or both of the actions 
are pending.—SHOLF V. PINO, N. Mex., 54 Pac. Rep. 
835 


106. SLANDER — Complaint —Innuendo.—A,complaint 
in an action for slander setting forth the alleged slan- 
derous language as, ‘‘if he (meaning plaintiff) contin- 
ues to sell (meaning steal) my hogs,I will send him 
(meaning plaintiff) where he was another time (mean- 
ing the State’s prison of the State of California),’’ with- 
out any statement of extrinsic facts showing the words 
charged to have been used in an offensive sense, dif- 
ferent from their ordinary meaning, does not state a 
cause of action, notwithstanding Code Civ. Proc. § 460, 
provides that it is not necessary to state extrinsic 
facts for the purpose of showing the application to 
plaintiff of the defamatory matter out of which the 
cause of action arises, since it does not dispense with 
the averments necessary at common law to show the 
meaning of the words.—GRAND V. DREYFUS, Cal., 54 
Pac. Rep. 389. 

107. SLANDER— Witnesses — Cross-examination. — No 
action lies for slanderous words used by a witness in 
response to direct and leading questions on cross-ex- 
amination by attorney for the plaintiff both in the 
original action and in the slander suit. — ACRE Vv. 
STARKWEATHER, Mich., 76 N. W. Rep. 379. 

108. STATUTES — Enactment — Evidence.—A minority 
report, signed by a senator and appearing in the senate 
journal, which, in effect, states that notice of the intro- 
duction of a given bill had not been published, and 
that the advocates of the bill admitted that no notice 
had been given that this bill was to be introduced, is 
not, after its passage, competent evidence to prove 
that no notice of the introduction of such bill had been 
published. An act ofthe general assembly cannot be 
invalidated in this manner.—CUTCHER V¥. CRAWFORD, 
Ga., 818. E. Rep. 139. 





109. TaxaTION—Constitutional Law—Transient Prop- 
erty.—The Act of March 8, 1895, entitled “taxation of 
Transient Property,” is a valid exercise of legislative 
authority. It contravenes no provisions of the consti- 
tution or laws of the United States. It relates to a sub- 
ject-matter over which the legislature has jurisdiction, 
The mere fact that it provides a difference of proce. 
dure in respect to a certain class of property from that 
provided for other classes, or from the general proce. 
dure in regard to taxation, does not render the act in, 
valid. These are matters of detail within legislative 
discretion.—BOYD V. WIGGINS, Ukla., 54 Pac. Rep. 411. 

110. Tax SALES — Directory Statutes. — Taxation Act 
1893, § 66, providing that the court shall make a final 
decree in favor of the State for taxes, interest and 
valid charges, at least 10 days prior to the time fixed 
for the sale of lands for taxes, is only directory in so 
far as the 10 days is concerned, and hence a sale before 
the expiration of such time is valid.—HOOKER V. BonD, 
Mich., 76 N. W. Rep. 404. 

1ll. TELEGRAPH COMPANY—Damages,—In an action 
against a telegraph company, claiming damages for 
failure to transmit a message containing an order for 
goods, which had, before tne delivery of the message 
to the telegraph company, been sold by the sender, 
the profits lost by the failure to receive the goods are 
not too remote to be the subject of recovery.— WALDEN 
v. WESTERN UNION TEL. CO., Ga., 31S. E. Rep. 172. 

112. TrRIaL—Verdict—Special Issues.—Where counsel 
for both sides assisted the judge in preparing ques- 
tions to be answered by the jury in order that they 
might find a special verdict upon the facts of the case, 
and agreed that these questions only should be sub- 
mitted to the jury, the court properly restricted them 
to a consideration of the issue thus presented. — 
HUGHIE V. HAMMETT, Ga., 31S. E. Rep. 109. 

113. Trust — Deposit in Bank. —A trust is created 
where one having a deposit in a savings bank stated 
to its teller that she wanted it so either of her two sis- 
ters could, in the event of her death, draw the money 
without probate proceedings, and thereupon gave an 
order to the bank to pay to either of them or herself, 
and furnished their signatures, and the bank added 
their names to the pass book, and in like manner 
changed the account in the ledger.—BOOTH V. OaK- 
LAND BANK OF SAVINGS, Cal., 54 Pac. Rep. 370. 

114. TRusTS—Following Trust Funds.—A suit in equity 
will lie for the recovery of trust funds knowingly and 
wrongfully diverted by a bank, and applied to the pay 
ment of the trustee’s individual debt.—DUCKETT V. 
NATIONAL BANK OF BALTIMORE, Md., 41 Atl. Rep. 161. 

115. TrRusT—Resulting Trust.—There is shown no re- 
sulting trust in favor of plaintiff for a third of the land 
bought of B, and taken in the name of C, merely be- 
cause, with the knowledge of plaintiff, it was paid for 
with income from land which plaintiff and C owned in 
common, and in the proportion of one to two, and 
worked together; there being no presumption that 
plaintiff's interest in the income, as in the land, was 
one-third.—PLass V. PLASS, Cal., 54 Pac. Rep. 373. 

116. WATER RIGHTS — Bill to Establish. — A bill to 
establish a paramount right to certain waters, which 
only gives the capacity of the reservoir and the 
amount of water appropriated by it, by incorporating 
the statement of claim for the reservoir filed by plaint- 
iff, in which the reservoir is described as covering 
about 25 acres when full to a depth of about 15 feet is 
insufficient, in the absence of an excuse for not giving 
a more definite description, by giving the capacity of 
the supply ditch, or by giving a specific statement of 
the reservoir’s size, or of the amount of land to be 
irrigated by it.—CHURCH V. STILLWELL, Colo., 54 Pac. 
Rep. 395. 

117. WILLsS—Rule in Shelley’s Case. — A life estate 
cannot become an absolute estate, under the rule in 
Shelley’s Case, where the devise to the life tenant is 
only of an equitable estate, and that to the remainder- 
man in fee.—HOWARD V. TRUSTEES, Md.,41 Atl. Rep. 
156. 
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